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Dear  Governor,  Members  of  the  1985  General  Assembly  and 
Citizens  Interested  in  Mental  Health 

Herein  is  the  report  of  the  Mental  Health  Study  Commission. 
I  would  like  to  thank  the  members  of  the  Study  Commission, 
both  appointed  and  ex-officio,  for  their  many  hours  of 
deliberation.   It  is  through  those  hours  spent  in  meetings 
and  at  public  hearings  that  the  serious  concerns  and 
problems  can  be  solved.   Let  me  also  thank  the  staff  of 
the  Department  of  Human  Resources,  Division  of  Mental  Health, 
Mental  Retardation  and  Substance  Abuse  Services  for  their 
assistance  in  addressing  the  issues  before  the  Study 
Commission . 

Most  of  all,  I  would  like  to  thank  the  one  hundred  plus 
individuals  who  appeared  at  our  public  hearings  and  shared 
with  the  Study  Commission  their  concerns  and  ideas  on  how 
the  system  might  be  improved. 

I  commend  to  the  reader  the  recommendations  here  presented. 
The  members  of  the  Mental  Health  Study  Commission  are 
available  to  answer  any  questions.   On  behalf  of  all  who 
participated  so  actively  in  this  Study,  I  urge  your  support 
of  these  proposals. 


Sincerely  yours, 

Kenneth  C.  Royall,  Jr. 
Chairman 
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SYNOPSIS 

The  Final  Report  and  Recommendations  of  the  Mental  Health 
Study  Commission  includes  five  legislative  proposals.   In 
response  to  Resolution  21,  the  Study  Commission  reviewed  current 
funding  policies  for  area  programs  and  specifically,  as  directed, 
reviewed  the  financial  responsibility  of  local  and  State 
governments  under  the  Continuity  of  Care  statute.   The  report 
includes  legislation  to  address  the  concerns  related  to 
Continuity  of  Care.   The  Commission,  however,  has  not  completed 
its  work  in  the  general  funding  policy  area  and  recommends  the 
continuation  of  the  Study  Commission  with  a  priority  on 
continuing  the  funding  study  effort. 

In  response  to  Resolution  50,  the  Study  Commission  has 
developed  a  draft  of  Chapter  122C  and  Related  Statutes.   Because 
the  task  of  developing  the  draft  recodification  of  Chapter  122 
was  undertaken  with  the  goal  to  not  include  any  major  policy 
changes  that  would  be  controversial  or  would  require  an  appro- 
priation, a  couple  of  bills  were  developed  separately.   One  of 
these  is  legislation  that  would  establish  service  planning  and 
management  for  all  individuals  with  Developmental  Disabilities 
within  the  Mental  Health,  Mental  Retardation  and  Substance  Abuse 
System.   The  other  legislation  is  specific  to  services  for  the 
Autistic  and  includes  a  program  development  effort  that  was 
planned  in  response  to  a  legislative  directive.   The  final  area 
in  which  separate  legislation  was  considered  is  the  judicial 
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review  of  admissions  of  minors  to  psychiatric  facilities. 
However,  the  Study  Commission  decided  that  alternatives  to 
judicial  review  would  require  further  study  and  this  subject, 
within  the  broad  category  of  Child  Mental  Health,  should  be 
identified  as  another  priority  effort  in  the  continuation  of  the 
Study  Commission. 
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DESCRIPTION  OF  THE  MENTAL  HEALTH  STUDY  COMMISSION 

The  Mental  Health  Study  Commission  was  created  by  the  1973 
General  Assembly  Resolution  80.   It  has  been  extended  every  two 
years  by  each  succeeding  General  Assembly.   The  original  purpose 
of  the  Study  Commission  has  remained  the  same--to  study  and 
evaluate  the  service  delivery  system  for  mental  health,  mental 
retardation,  alcoholism  and  other  related  services.   During  each 
extension  the  Study  Commission  has  responded  to  this  purpose  and 
has  prepared  recommendations  to  the  Governor  and  the  General 
Assembly  regarding  improvements  to  that  system  of  services. 

The  membership  of  the  Study  Commission  has  been  changed 
since  the  original  Resolution.   The  current  Study  Commission 
includes  five  persons  appointed  by  the  President  of  the  Senate, 
five  persons  appointed  by  the  Speaker  of  the  House  and  eight 
persons  appointed  by  the  Governor.   All  of  the  House  Mental 
Health  Committee  members  and  all  of  the  Senate  Human  Resources 
Committee  members  serve  in  an  ex-officio  capacity  to  the  Study 
Commission.   The  Governor  appoints  the  chairman  and  the  membership 
elects  two  vice-chairmen. 

A  list  of  the  Study  Commission  appointed  members  and 
ex-officio  members  is  presented  in  Appendix  A. 
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INTRODUCTION 

The  1983-85  activities  of  the  Study  Commission  were  directed 
by  two  resolutions  that  were  ratified  by  the  1983  General  Assembly. 
Resolution  21  directed  the  Study  Commission  to  study  the  State's 
funding  policies  for  area  mental  health,  mental  retardation  and 
substance  abuse  programs  with  particular  emphasis  on  the  relative 
fiscal  responsibilities  under  the  'continuity  of  care'  provision 
of  the  General  Statutes, 

Resolution  50  directed  the  Study  Commission  to  prepare  a 
draft  recodification  of  Chapter  122  (Hospitals  for  the  Mentally 
Disordered)  and  related  statutes. 

Because  both  of  these  tasks  were  considered  to  be  major 
efforts,  the  Commission  elected  to  divide  into  two  working 
committees  that  would  develop  proposals  for  consideration  by  the 
Commission  as  a  whole.   (Appendix  A  includes  a  list  of  members  by 
Committee.)   Each  committee — Funding  and  Recodification — developed 
its  own  work  plan  and  each  is  described  later  in  this  report. 

In  September  of  1984  the  Commission  received  the  recommenda- 
tions of  each  committee  and  incorporated  the  recommendations  into 
a  draft  of  Chapter  122C.   At  the  same  time  several  other  issues 
were  identified  as  areas  in  which  the  Commission  would  consider 
separate  legislation.   The  draft  of  Chapter  122C  and  a  brief 
description  of  content  areas  for  separate  legislation  were  sent 
out  for  public  review  and  comment. 
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This  report  includes  the  final  drafts  of  Chapter  122C  and 
the  other  legislative  proposals.   Copies  of  the  proposals  are 
presented  in  Appendix  I.   Also  included  is  further  descriptive 
detail  of  the  process  followed  by  each  committee  and  the  Commission 
as  a  whole.   The  appendices  include  other  supporting  documents. 
Further  information  is  available  in  the  office  of  the  Study 
Commission  -  Room  1162,  Albemarle  Building,  325  N.  Salisbury 
Street,  Raleigh,  N.  C.   27611,  919/733-6077. 
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FUNDING  STUDY 

Organizational  Structure  and  Process 

The  primary  objectives  of  the  Funding  Committee  were  estab- 
lished by  Resolution  21  of  the  1983  General  Assembly.   (See 
Appendix  B  for  a  copy  of  Resolution  21.)   Because  these  objectives 
were  set,  the  Committee  determined  that  the  only  preliminary 
steps  necessary  to  respond  to  the  charge  were:   (1)   to  review 
the  current  status  of  funding  to  community  programs  and  (2)   to 
conduct  a  mini-hearing  to  receive  comments  and  suggestions  from 
interested  persons. 

All  of  the  Committee's  work  was  conducted  as  a  committee  of 
the  whole.   Initially  the  Committee  met  and  received  a  summary  of 
the  different  types  of  funds  received  by  area  mental  health, 
mental  retardation  and  substance  abuse  programs  statewide,  a 
description  of  the  general  relationship  between  State,  local  and 
federal  funds  and  summary  data  on  trends  in  the  funding  of 
community  programs.   At  this  same  meeting  the  Committee  was 
introduced  to  concerns  raised  specific  to  the  Continuity  of  Care 
statute,  G.S.  122-55.8.   (See  Appendix  C  for  a  copy  of  G.S. 
122-55.8).   In  addition,  the  Committee  received  public  comment 
from  numerous  individuals  regarding  funding  policies.   (See 
Appendix  D  for  a  listing  of  the  concerns  raised  at  this  mini- 
hearing.) 

Staff  was  directed  to  investigate  a  variety  of  funding 
policy  and  funding/service  provision  questions  through  data 
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analyses.   The  Division  of  Mental  Health,  Mental  Retardation  and 
Substance  Abuse  Services  was  asked  to  respond  to  the  questions 
raised  regarding  the  Continuity  of  Care  statute. 

Subsequent  meeting  agenda  included  staff  reports  on  data 
analysis  and  further  questions,  further  discussion  on  the  Conti- 
nuity of  Care  statute,  and  a  review  of  the  current  Chapter  122 
provisions  that  address  funding  policies.   The  purpose  of  this 
last  task  was  to  prepare  draft  language  to  be  incorporated  into 
the  Chapter  122C  proposal  that  was  being  developed  by  the  Recodi- 
fication Committee. 
Recommendations 

Extensive  data  analyses  on  an  area  by  area  basis  revealed  a 
great  variation  in  the  funding  resources  available  to  each  area 
program.   The  data  did  not  reveal  any  significant  relationships 
between  services  provided  and  resources  available.   However,  it 
is  to  be  noted  that  inadequacies  of  the  data  itself  probably 
affected  the  results  of  the  analyses. 

The  data  analyses  did  not  lead  to  strong  suggestions  regarding 
ways  in  which  to  solve  the  big  funding  policy  questions.   Also 
the  variety  of  suggestions  received  were  inconsistent  with  each 
other.   Because  of  these  problems  the  Funding  Committee  was 
unable  to  reach  a  consensus  regarding  any  significant  or  major 
changes  to  the  State's  funding  policies  for  community  programs. 

In  addition,  the  Committee  believed  that  the  formulation  of 
consensus  policy  recommendations  would  require  the  active  par- 
ticipation of  representatives  of  a  variety  of  groups  that  have  a 
stake  in  those  funding  policies.   The  Legislature,  the  State 
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administration  (at  divisional,  departmental  and  State  budget 

office  levels),  area  programs,  county  commissioners,  and  special 

interest  groups  all  have  different  perspectives  on  how  to  project 

the  need  for  appropriations,  how  allocations  should  be  made  and 

how  accountability  policies  should  be  formulated.   The  Committee 

did  not  have  time  to  work  with  these  groups  to  try  to  establish 

consensus  recommendations. 

As  a  result  the  Commission  elected  to  recommend  that  no 

significant  funding  policy  changes  be  included  in  either  the 

recodification  draft  or  as  §eparate  legislation. 

Rather,  the  Commission  recommends  that  the  Mental  Health 
Study  Commission  be  continued  for  an  additional  two-year 
period  and  that  the  funding  policy  question  be  established 
as  a  primary  study  question  in  that  continuation.   (See 
Legislative  Proposal  #1  in  Appendix  I.) 

The  Committee  did  review  current  statutory  language  in  Chap- 
ter 122  that  pertains  to  funding  policies  and  prepared  the  draft 
language  incorporated  into  the  Recodification  Draft.   Changes 
are  described  in  the  Substantive  Change  List  in  Appendix  L. 

During  its  process  the  Committee  delayed  its  formulation  of 
recommendations  regarding  the  financial  responsibilities  under 
Continuity  of  Care  until  after  it  had  made  final  decisions 
regarding  the  overall  funding  policy  questions.   Since  it  had 
recommended  no  major  policy  changes,  the  Continuity  of  Care 
questions  were  finally  addressed  independently  by  the  full 
Commission. 

The  primary  concern  brought  before  the  Commission  regarding 
Continuity  of  Care  is  that  the  language  in  the  current  statute  is 
vague  and  does  not  clearly  state  any  limits  on  an  area's  financial 
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responsibility  for  a  continuity  of  care  client.   Counties 

expressed  concern  that  this  would  place  an  undue  and  never  ending 

commitment  on  local  resources.   Other  concerns  focused  around  the 

uncooperative  client/family,  the  client  who  ages  out  of  a 

specifically  funded  program  and  general  problems  encountered  when 

circumstances  beyond  the  control  of  the  local  program  necessitate 

the  closing  of  a  program  or  changing  of  program  priorities. 

The  legislative  proposal  presented  by  the  Study  Commission 

to  amend  the  Continuity  of  Care  provisions  as  presented  both  in 

current  law  and  in  the  draft  Chapter  122C  is  designed  to  clarify 

the  majority  of  issues  of  concern.   The  proposal  more  clearly 

delineates  the  responsibilities  of  the  provider  facility,  the 

area  program  and  the  State.   The  area  program's  (and  thus  the 

county's)  financial  responsibility  is  limited  to  60  days.   At  the 

end  of  60  days,  if  an  alternative  placement  has  been  arranged 

applicable  State  resources  will  move  with  the  client.   If  an 

alternative  placement  has  not  been  arranged,  the  State  will,  at 

least  temporarily,  place  the  client  in  a  State  facility  until  an 

alternative  can  be  found.   The  proposal  does  not  alter  the 

client's  ultimate  right  to  an  alternative  residential  placement 

unless  the  client  or  his  family  breaks  a  contractual  agreement 

regarding  placement  or  the  client  or  his  family  fails  to 

cooperate  regarding  the  alternative  placement. 

The  Commission  recommends  that  the  General  Assembly 
adopt  legislation  to  clarify  responsibilities  under  the 
Continuity  of  Care  statute.   (See  Legislative  Proposal 
#2  in  Appendix  I) . 
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RECODIFICATION 

Organizational  Structure  and  Process 

Resolution  50  of  the  1983  General  Assembly  directs  the 
Mental  Health  Study  Commission  to  prepare  a  draft  recodification 
of  Chapter  122   (Hospitals  for  the  Mentally  Disordered)  of  the 
N.C.  General  Statutes.   (See  Appendix  E  for  a  copy  of  Resolution 
50.)   The  Recodification  Committee,  met  originally  as  a  whole  to 
consider  the  reasons  for  recodification,  the  structure  and 
content  of  Chapter  122  and  alternative  strategies  for  the  process 
of  developing  a  draft.   The  process  developed  included  the 
endorsement  of  a  tentative  outline  for  Chapter  122C  (the  recodi- 
fication draft)  and  a  tentative  timetable. 

Recognizing  the  difficulty  and  size  of  the  task  ahead,  the 
Committee  requested  the  staff  assistance  of  the  Division  of 
Mental  Health,  Mental  Retardation  and  Substance  Abuse  Services. 

The  outline  of  Chapter  122C  that  was  adopted  by  the  Committee 

included  a  proposal  for  six  articles  within  the  Chapter.   The 

Committee  decided  to  establish  four  ad  hoc  committees  to  review 

drafts  of  the  various  articles  that  would  be  prepared  by  staff 

committees  of  the  Division.   The  articles  were  assigned  to  ad  hoc 

committees  as  follows: 

Ad  Hoc  1 — Articles  1,  2,  &  6 

Ad  Hoc  3 — Article  3 

Ad  Hoc  4 — Article  4 

Ad  Hoc  5 — Article  5 

Members  of  the  Recodification  Committee  were  assigned  to  specific 

ad  hoc  committees  upon  their  request.   The  Division  established 
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five  working  staff  committees  along  similar  lines.   These  work 
groups  consisted  of  professionals  who  were  considered  expert  in 
the  content  area  of  the  article  and  were  chaired  by  a  member  of 
the  Division's  State  Management  Team  and  staffed  each  by  an 
attorney  who  was  responsible  for  drafting  and  answering  legal 
questions.   (See  Appendix  F  for  a  list  of  the  Division's  work 
groups . ) 

Each  Division  work  group  developed  a  draft  of  its  given 
article  and  presented  the  draft  to  the  appropriate  Ad  Hoc  Committee 
for  review  and  discussion.   Staff  of  the  work  groups  were  available 
to  the  ad  hoc  committees  to  explain  the  content  of  the  draft,  to 
answer  questions  about  current  law  and  practice  and  to  provide 
assistance  to  the  committees  as  changes  for  the  drafts  were 
considered. 

Because  the  process  was  to  develop  a  proposal  for  Chapter 
122C  through  the  work  of  smaller  committees,  it  was  recognized 
that  one  of  the  most  difficult  tasks  would  be  to  maintain  consis- 
tency in  terminology  and  style.   Since  Article  1  would  include 
the  policy  statement  and  definitions  and  since  Articles  2  and  6 
were  not  expected  to  include  many  changes  from  current  law,  the 
members  of  the  Ad  Hoc  1  Committee  were  asked  after  their  first 
meeting  to  each  serve  on  one  of  the  other  ad  hoc  committees  to 
monitor  consistency  and  to  assist  in  their  later  development  of 
definitions . 

Before  ad  hoc  committees  began  their  meetings,  the  full 
Recodification  Committee  met  to  hear  from  individuals  and  interest 
groups  at  a  mini-public  hearing  held  on  February  1,  1984. 
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Speakers  were  invited  to  raise  concerns  and  questions  and  to  make 
suggestions  on  issues  that  should  be  considered  in  the  development 
of  the  draft  of  Chapter  122C.   (See  Appendix  G  for  a  summary 
listing  of  the  comments  received  at  the  mini-hearing.) 

Beginning  in  April,  1984,  the  ad  hoc  committees  met 
regularly  to  review  the  draft  articles  that  had  been  prepared  by 
the  Division  work  groups.   All  of  the  meetings  were  open  meetings 
and  were  attended  by  representatives  of  various  interest  groups. 
The  chairman  of  each  of  the  ad  hoc  committees  welcomed  the 
questions  and  suggestions  of  the  audience  and  when  the  members 
agreed  to  the  issues  raised  or  when  the  members  themselves  wished 
to  make  changes,  the  draft  was  amended  accordingly. 

In  September,  1984,  the  full  Study  Commission  met  to  receive 
and  review  the  Draft  Chapter  122C  that  had  been  developed  by  the 
various  ad  hoc  committees  of  the  Recodification  Committee.   On 
September  19,  1984,  the  Study  Commission  adopted  a  "First-Final 
Draft"  of  Chapter  122C  and  Related  Statutes.   This  draft  was 
mailed  to  State  agencies,  area  programs,  special  interest  groups 
and  interested  individuals  with  an  invitation  to  appear  and 
comment  at  two  scheduled  public  hearings  and  to  submit  written 
suggestions  to  the  Commission  by  November  15,  1984. 

Public  hearings  were  held  in  Charlotte  on  November  9  and  in 
Raleigh  on  November  15.   (See  Appendix  H  for  list  of  presenters 
at  these  hearings.)   The  Study  Commission  made  a  comjnitment  to 
those  who  presented  or  commented  in  writing  to  review  all  written 
suggestions  for  change  at  meetings  of  the  full  Commission  in 
December. 
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On  December  4,  10,  and  17,  the  Study  Coininission  met  to 
review  the  written  suggestions  for  change  which  staff  prepared  in 
a  summary  format  for  review.   Staff  was  directed  to  incorporate 
accepted  changes  into  a  final  draft  and  the  Commission  met  again 
in  January  to  review  and  adopt  the  final  report  and  final  draft. 
(See  Appendix  I  for  Legislative  Proposal  #3 — Chapter  122C  and 
Related  Statutes.) 

Charge  and  Philosophy 

In  reviewing  Chapter  122,  the  Study  Commission  observed  that 
there  were  several  important  reasons  for  taking  on  the  task  of 
recodification.   Chapter  122  is  organized  in  a  format  originally 
established  in  1899,  the  last  year  when  the  mental  health  laws 
were  rewritten  in  their  entirety.   Since  1899  each  session  of  the 
General  Assembly  has  amended  the  code  and  altered  the  format  as 
seemed  appropriate  at  the  time.   Some  of  the  code  includes  not 
only  antiquated  style  and  structure  but  antiquated  language  such 
as  referral  to  clients  as  inmates  and  feebleminded.   Additionally, 
some  terms  are  used  inconsistently  as  different  articles  within 
the  code  have  their  own  definitions;  terms  such  as  'treatment 
facility'  are  defined  somewhat  differently  in  different  articles. 
Consequently,  applicability  of  various  articles  is  confusing. 
The  Study  Commission  also  believes  that  the  organization  of 
Chapter  122  does  not  reflect  the  reality  of  the  organizational 
structure  of  the  public  system.   The  distinctive  parts  (area 
programs,  centers  for  the  mentally  retarded,  the  alcoholic 
rehabilitation  centers,  the  psychiatric  hospitals)  are  described 
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in  varying  degrees  of  detail  and  there  is  not  an  adequate  rep- 
resentation of  their  relationship  to  each  other. 

At  the  beginning  of  its  process,  the  Recodification  Committee 
asked  its  attorney  to  review  the  purpose  and  definition  of 
"recodification"  (see  copy  of  memorandum  in  Appendix  K) .   While 
the  term  recodification  literally  refers  to  the  rewriting, 
reorganizing  and  restructuring  of  a  code,  it  is  not  limited 
solely  to  these  characteristics  if  the  sponsors  are  willing  to 
justify  other  changes  in  the  proposed  statute.   The  Commission 
worked  under  the  guidelines  of  its  Chairman  in  formulating  the 
draft  and  in  determining  what  types  of  changes  would  be  acceptable 
within  the  development  of  Chapter  122C.   The  primary  principle 
that  was  followed  was  that  the  draft  should  be  descriptive  of 
current  policies  and  operating  practices.   Secondly,  policy 
changes  would  be  incorporated  if  they  were  neither  controversial 
nor  were  they  to  require  appropriations  in  order  to  be  implemented. 
Types  of  Changes  Included  in  Chapter  122C 

Most  of  the  changes  incorporated  in  the  draft  are  simple 
modernizations  of  current  statutory  language  and  structure.   In 
addition  the  draft  includes  four  types  of  changes  which  fall 
within  the  directives  of  the  Chairman  and  the  purpose  of  including 
changes  that  the  sponsors  are  willing  to  justify  to  the  legislature 
Deletions:   Some  of  the  provisions  of  Chapter  122  have  been 
excluded  from  the  draft  122C  because  they  do  not 
reflect  current  policies  or  procedures.   Many  of  the 
deletions  are  antiquated  provisions  which  have  inadver- 
tently remained  in  the  code  for  years.   Others  are 
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specific  provisions  which  are  deleted  because  the 
Commission  believes  that  the  concept  is  covered  in  a 
more  general  statement  in  the  draft.   Finally,  a  very 
few  provisions  are  deleted  because  the  Commission  has 
recommended  a  policy  change  that  is  inconsistent  with 
the  current  law.   (See  Appendix  M  for  a  list.) 

Consistency  Provisions:   In  several  cases  new  provisions  are 
incorporated  in  the  draft  to  be  consistent  with  other 
General  Statutes.   Similarly  some  changes  are  recommended 
to  make  the  provisions  within  Chapter  122C  consistent 
with  each  other  as  some  policy  inconsistencies  exist  in 
the  current  chapter. 

Codification  of  Current  Policies  and  Procedures:   The 

principle  of  incorporating  into  the  code  the  provisions 
necessary  to  be  descriptive  of  current  policies  and 
procedures  necessitated  the  inclusion  of  several 
provisions  that  are  new  to  the  statutes  but  are  not  new 
to  the  practice  of  providing  mental  health,  mental 
retardation  and  substance  abuse  services. 

Substantive  Change  Proposals:   Based  on  testimony  received 

at  its  hearings,  through  comments  made  at  work  sessions 
and  through  correspondence  to  the  Study  Commission 
several  policy  changes  have  been  incorporated  draft 
Chapter  122C.   These  policy  changes  are  incorporated 
because  the  Study  Commission  believes  current  law, 
policies  and  procedures  need  to  be  changed  in  order  to 
improve  the  functioning  of  the  system  or  because 
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current  provisions  are  considered  unworkable.   In  each 
case  these  changes  are  not  considered  controversial  or 
to  require  an  appropriation.   (See  Appendix  L  for  a 
list  by  section  of  these  changes.) 
Supplemental  Documents 

In  addition  to  Appendix  L  which  includes  a  listing  of  the 
substantive  change  proposals,  a  list  of  sections,  subsections  or 
concepts  that  have  been  recommended  for  deletion  is  presented  in 
Appendix  M. 

Appendix  N  is  a  listing  of  the  conforming  changes  in  the 
draft  legislation  that  deal  with  related  statutes.   Appendix  O 
includes  a  series  of  documents  that  individually  relate  to 
decisions  made  by  the  Commission  to  include  or  exclude  a  specific 
provision.   They  are  included  in  the  report  in  order  to  assist  in 
any  interpretations  that  might  be  made  at  a  later  time. 

Summary 

In  summary,  the  Study  Commission  recommends  that  the 
General  Assembly  adopt  "The  Mental  Health,  Mental  Re- 
tardation, and  Substance  Abuse  Act  of  1985." 
(See  Legislative  Proposal  #3  in  Appendix  I.) 


-  14  - 


SEPARATE  LEGISLATION 

As  Stated  earlier,  in  the  development  of  the  recodification, 
the  Commission  decided  it  would  not  include  any  recommendations 
in  the  Draft  122C  that  were  either  controversial  or  that  would 
require  an  appropriation.   Two  issues  emerged  during  the  process 
that  fit  these  guidelines. 
Juvenile  Admissions  Law 

Several  people  raised  concern  and  question  about  the  value 
of  the  judicial  review  of  admissions  of  minors  to  restrictive 
facilities  like  psychiatric  hospitals.   Some  argued  that  the 
policy  to  require  a  hearing  is  anti-therapeutic  for  the  minor. 
Others  argued,  however,  that  the  procedures  were  a  crucial 
protection  of  a  minor's  rights  to  due  process. 

In  September  1984  the  Commission  asked  the  Division  of 
Mental  Health,  Mental  Retardation  and  Substance  Abuse  Services  to 
develop  draft  legislation  that  would  establish  an  alternative  to 
judicial  review.   That  draft  was  introduced  to  the  Study  Commission 
at  its  December  17  meeting.   In  addition  to  being  concerned  about 
the  extreme  controversial  nature  of  the  proposal,  the  Commission 
is  also  concerned  that  the  proposal  has  not  been  reviewed  in 
detail  by  either  the  Commission  itself  or  by  the  wide  range  of 
groups  that  have  an  interest  in  the  matter. 

As  such  the  Commission  elected  not  to  include  a  recommendation 
in  this  report  to  change  the  juvenile  admissions  law  procedures. 
Recognizing  that  the  interest  will  continue  in  this  and  other 
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child  mental  health  questions,  however,  the  Study  Commission  has 
identified  'child  mental  health  services  including  the  juvenile 
admissions  law'  as  a  priority  subject  for  study  during  its 
continuation  1985-87.   (Legislative  Proposal  #1  Appendix  I.). 
Services  for  Individuals  with  Developmental  Disabilities 

Through  testimony  received  at  its  mini-hearings,  larger 
public  hearings  and  in  writing,  the  Commission  learned  about  the 
needs  of  many  Developmentally  Disabled  individuals  and  persons 
with  head  injuries.   (See  Appendix  J  for  a  list  of  persons  who 
advocate  for  the  development  of  a  statutory  mandate  for  services 
for  the  Developmentally  Disabled  and  Head  Injured.) 

The  major  classes  of  disability  that  fall  v/ithin  the  functional 
definition  of  'developmental  disability'  are  the  mentally  retarded, 
cerebral  palsied,  autistic,  epileptic  and  spina  bifida  individuals. 
The  State's  Developmental  Disability  Council  is  established  to 
comply  with  federal  requirements  and  plays  a  major  role  in 
coordination  between  State  agencies  and  identification  of  needs 
and  support  of  model  projects  through  federal  funds.   But  other 
than  the  inclusion  of  the  mentally  retarded  within  the  service 
responsibility  of  the  Division  of  Mental  Health,  Mental  Retardation 
and  Substance  Abuse  services,  the  developmentally  disabled  to  not 
have  a  service  home  within  the  State  system.   Practically,  what 
this  means  is  that  no  agency  is  responsible  for  planning  to  meet 
the  broad  life  service  needs  of  these  individuals  and  nowhere  in 
the  development  of  the  State  budget  can  these  needs  emerge  as 
priorities.   It  is  true  that  the  State  has  responded  to  meet  some 
of  the  needs  of  developmentally  disabled  persons.   Several  group 
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homes  for  autistic  have  been  established  in  recent  years. 
Special  health  services  are  provided  through  the  Crippled  Chil- 
dren's program.   Vocational  Rehabilitation  services  are  available 
for  those  who  may  be  employable.   And,  the  public  education 
system  has  in  recent  years  become  responsible  and  responsive  to 
meet  the  educational  needs. 

,  However,  the  family  of  a  developmentally   disabled/non- 
retarded  individual  must  go  from  agency  to  agency  seeking  services 
and  support.   If  a  developmental  day  care  center  exists  in  the 
family's  community  but  the  child  is  disabled  in  some  other  way 
than  retardation,  the  center  has  no  resources  to  serve  the  child. 
Similarly,  the  Adult  Developmental  Activity  Program  might  be  able 
to  accommodate  another  client,  but  the  funding  resources  are 
fully  utilized  by  the  mentally  retarded  in  that  community. 
Another  group  of  individuals  who  suffer  from  the  lack 
service  planning  and  the  lack  of  access  to  existing  services 
generally  are  those  persons  who  suffer  a  traumatic  head  injury 
after  the  age  of  22.   Those  who  are  severely  disabled  by  such 
injury,  in  ways  similar  to  the  developmentally  disabled,  cannot 
legitimately  access  services  like  group  homes  or  adult  day 
activity  programs  because  they  are  not  mentally  retarded. 

In  summary,  what  the  advocates  are  seeking  is  an  agency  home 
at  both  the  State  and  community  levels.   In  response  the  Study 
Commission  has  developed  draft  legislation  that  places  both  case 
management  (accessing  and  financial  support  for  services)  and 
planning  for  all  developmentally  disabled  within  the  community 
and  State  mental  health,  mental  retardation  and  substance  abuse 
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system.   Within  this  legislation  the  definition  of  developmentally 

disabled  has  been  adjusted  to  also  accommodate  those  individuals 

who  suffer  traumatic  head  injuries  after  the  age  of  21. 

Legislation  ("An  Act  Concerning  Services  To  Individuals 
With  Developmental  Disabilities")  is  presented,  however, 
with  the  intention  of  expressing  support  to  find  a  solution 
to  these  problems.   The  Study  Commission  had  hoped  to  work 
with  the  Department  of  Human  Resources  to  assure  that  the 
proposal  is  the  best  solution.   Unfortunately,  because  of 
the  change  in  administrations,  the  new  Secretary  of  Human 
Resources  has  not  had  adequate  opportunity  to  study  this 
recommendation  and  to  formulate  his  position  regarding  it. 
As  such  the  Study  Commission  will  hold  this  bill  until  March 
1,  1985  at  which  time  the  Secretary  will  report  to  the 
Commission  on  either  his  support  for  the  proposal  as  drafted 
recommendations  for  change.   (See  Legislative  Proposal  #4  in 
Appendix  I . ) 

Results  of  Autism  Study 

The  1983  General  Assembly,  through  special  provisions  in 
budget  bills  adopted  in  1983  and  1984,  appropriated  $35,000  each 
year  to  the  Division  of  Mental  Health,  Mental  Retardation  and 
Substance  Abuse  Services  to  design  and  establish  a  program  plan 
for  autistic  persons  who  have  aged  out  of  the  public  school 
system.   The  Division  presented  to  the  Study  Commission  at  its 
December  17  meeting  a  preliminary  report  and  series  of  recommen- 
dations as  a  result  of  this  study.   The  Governor's  Recommended 
Budget  for  1985-87  includes  in  priority  #28  under  the  Department 
of  Human  Resources  a  reserve  of  $500,000  to  implement  services 
for  this  group. 

The  Study  Commission  recommends  that  the  General 
Assen±)ly  appropriate  funds  to  begin  implementation 
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of  the  plan  to  serve  adult  autistic  adolescents  and 
adults.   This  legislation  was  developed  in  draft  format 
by  the  advisory  committee  of  the  Autism  Study. 
However,  like  the  legislation  related  to  services  for 
all  developmental ly  disabled,  this  legislation  has  not 
been  reviewed  in  detail  by  the  new  Secretary. 
Therefore,  the  Study  Commission  will  hold  this 
legislation  until  March  1,  1985  at  which  time  the 
Secretary  will  report  to  the  Commission  regarding  his 
position  on  the  recommendation.   (See  Legislative 
Proposal  #5  in  Appendix  I.) 


-  19  - 


SUMMARY 

The  major  piece  of  work  undertaken  by  the  Mental  Health 
Study  Commission  during  its  1983-85  tenure  is  the  Draft  Chapter 
122C — Mental  Health,  Mental  Retardation,  and  Substance  Abuse  Act 
of  1985.   This  report  includes  a  description  of  the  process  that 
was  followed  to  develop  the  draft  and  descriptions  of  the  deletions 
from  Chapter  122,  the  conforming  changes  to  other  statutes  and 
all  substantive  changes.   The  significance  and  size  of  this 
product,  however,  in  no  way  lessens  the  importance  of  the  other 
four  legislative  recommendations. 

Included  in  the  package  is  a  proposal  to  extend  the  Mental 
Health  Study  Commission  for  an  additional  two  year  period  in 
order  to  continue  work  on  the  study  of  funding  policies  for 
community  programs  and  to  undertake  a  special  study  of  child 
mental  health  issues  including  the  juvenile  admissions  law. 

Revisions  that  are  proposed  to  the  Continuity  of  Care  for 
Mentally  Retarded  statute  are  not  intended  to  reduce  the  rights 
of  the  individual  with  mental  retardation  but  rather  to  clarify 
administrative  and  financial  responsibility  under  the  law. 

The  results  of  the  legislatively  mandated  Study  on  the  Needs 
of  Autistic  who  have  aged  out  of  the  public  school  system  have 
been  formulated  into  a  legislative  proposal  to  expend  the  funds 
recommended  in  the  Governor's  1985-87  Budget  Proposal  Priority 
DHR  #28.   The  specific  proposal  for  autism,  as  a  result  of  the 
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study,  is  accompanied  by  another  legislative  proposal  that  would 
establish  an  agency  home  for  all  developmentally  disabled  persons. 
Both  of  these  pieces  of  legislation  are  strongly  recommended  to 
indicate  the  Commission's  interest  and  commitment  to  respond  to 
these  needs.   However,  the  Commission  will  hold  these  bills  for 
introduction  until  March  1,  1985  at  which  time  the  new  Secretary 
of  Human  Resources  will  report  to  the  Commission  his 
recommendations  regarding  these  proposals. 
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Appendix   B 

GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1983 

RATIFIED  BILL 


RESOLUTION    21 
HOOSE    JOINT    EESOLOTION    760 
A       JOINT      EESOLOTION    DIRECTING    THE    MENTAL    HEALTH    STUDY    COMfllSSION 
TO    EXAHINE    FUNDING       POLICIES       OF      AREA       HENTAL       HEALTH,       HENTAL 
RETARDATION    AND    SUBSTANCE    ABUSE    PROGRAHS. 

Whereas,  Article  2F  of  Chapter  122  establishes  area 
mental  health,  mental  retardation  and  substance  abuse  programs  as 
a  joint  responsibility  of  local.  State  and  federal  government; 
and 

Whereas,  federal  funds  available  for  allocation  to  area 
programs   has   over   the    last  couple   of   years   decreased;    and 

Whereas,  the  State  has,  since  1973,  established 
different  funding  mechanisms  and  different  funding  categories, 
some   of   which   require    local    matching    funds;    and 

Whereas,  the  relative  proportion  of  local.  State  and 
federal  funds  has  shifted  over  the  years  and  as  there  is  great 
variation  between  area  programs  regarding  the  funds  available  to 
them;    and 

Whereas,  the  counties  have  become  increasingly  concerned 
about   the    yearly  requirements    for    funds   for    area    programs;    and 

Whereas,  the  "assurance  for  continuity  of  care  for 
persons  with  mental  retardation"  as  ratified  in  Chapter  1012, 
1981  Session  Laws,  has  drawn  particular  emphasis  to  the  question 
of  the  sharing  of  fiscal  responsibility  between  local  and  State 
government; 

Now,  therefore,  be  it  resolved  by  the  House  of  Representatives, 
the   Senate  concurring: 

Section  1.  The  nental  Health  Study  Commission  is 
directed  to  study  the  funding  policies  of  the  State  for  area 
programs.  Such  study  shall  include  but  not  be  limited  to  the 
relative  proportion  of  local.  State  and  federal  funds  required 
for  delivery  of  services;  the  different  types  and  mechanisms  used 
to  fund  the  area  programs;  and,  particular  emphasis  shall  be 
placed  on  the  relative  fiscal  responsibilities  under  the 
"continuity   of   care"   provision    of    the   General    Statutes. 

Sec.         2,  The        Mental      Health      Study      Commission      is 

authorized  to  make  an  interim  report  to  the  1983  General 
Assembly,  Second  Session  198U,  and  a  final  report  to  the  1985 
General    Assembly   in   January    1985. 

Sec.  3.  The  Mental  Health  Study  Commission  shall 
unt^ertake  such  study  and  prepare  its  report  within  its  assigned 
fiscal  resources  and  with  the  cooperation  of  the  Department  of 
Humcin    Resources    and   area    programs   and   county    government. 
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Sec.  4.  This        resolultion        is        effective        upon 

ratification. 

In  the  General  Assembly  read  three  times  and  ratified, 
this    the    23rd    day    of    Hay,    1983. 


iftMES  C.  GREEN 


James   C.    Green 
President   of   the   Senate 


LISTON  a  RAMSEY 

Liston    B.    Ramsey 


Speaker   of   the    House    of    Representatives 


House    Joint    Resolution   760 
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Appendix   C 
Continuity   of   Care    statute,    G.S.    122-55 


§  122-55.8.  Assurance  for  continuity  of  care  for  persons 
with  mental  retardation. 

(a)  Any  person  with  mental  retardation  admitted  for  residential  care  or 
treatment  to  any  24-hour  residential  facility,  operated  under  the  authority  of 
this  Chapter  and  supported  all  or  in  part  by  State  appropriated  funds,  for  other 
than  respite  or  emergency  care  shall  have  the  right  to  residential  placement 
in  an  alternative  facility  if  the  person  is  in  need  of  placement  and  if  the  original 
facility  can  no  longer  provide  the  care  or  treatment. 

(b)  The  area  mental  health,  mental  retardation  and  substance  abuse  author- 
ity which  serves  the  county  of  residence  of  the  person  is  responsible  for  the 
coordination  of  the  placement. 

(c)  The  Department  of  Human  Resources  is  responsible  for  coordinative  and 
financial  assistance  to  the  area  authority  in  assunng  this  continuity  of  care 
(1981,  c.  1012.)  ^ 
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Appendix  D 
MENTAL  HEALTH  STUDY  COMMISSION 
FUNDING  POLICY  COMMITTEE 

-  -"  Mini-Hearing  Summary 

3  February  1984 

Jack  Williams,  Mental  Health  Association  of  North  Carolina: 
-concern  about  stability  of  on-going  programs 
-unification,  of  community  and  institutional  systems  to 
avoid  unnecessary  duplication 

Karen  Murphy,  N.  C.  Hospital  Association: 

-with  deinstitutionalization  policy  it  is  necessary  to 
appropriate  adequate  funds  to  cover  the  cost  of 
hospital  based  care  in  the  communities 

Judy  Batten,  President,  N.  C.  Association  of  Developmental  Day  Care 
Directors : 

-advocated  for  an  increase  in  the  subsidy  for  developmental 
day  care  services 

Tony  MulvL hill ,  parent  of  a  blind  child: 

-requested  a  change  in  policy  which  would  allow  blind, 
TioTi-retarded  children  to  be  served  in  developmental 
day  programs 

Larry  Thompson,  President,  N.  C.  Council  of  Community  Mental 
Health,  Mental  Retardation  and  Substance  Abuse  Programs: 
-suggested  that  specific  services  be  mandated  with  a 

clear  match  (i.e.,  90/10)  to  cover  cost  of  services 
-funding  strategy  must  move  to  parity  of  State  dollars 
-categorical  dollars  should  specify  disability  only 
-utilization  of  State  facilities  should  be  taken  into 

account  in  funding  policies 
-planning  for  funding  should  begin  at  area  level  and 
region  (area  &  institution)  funding  should  be 
focus  of  coordination 

Doris  Jeter,  Friends  and  Family  of  the  Mentally  111 

-funding  policies  should  support  both  the  regional  facilities 
and  the  area  programs  rather  than  setting  them  up  to 

compete 
-receipts  from  property  sold  at  institutions  (i.e.,  Dix) 

should  be  earmarked  for  mental  health  care 
-should  save  funds  from  use  of  Dix  buildings  by  other 

State  agencies 
-geriatric  patients  in  hospitals  should  be  served  in 

nursing  home  level  of  care 

James  Everest ,  Executive  Director,  United  Cerebral  Palsy  of  N.C. 
-concern  about  financial  support  for  services  for  the  non- 
retarded  cerebral  palsy  client 

RDbert  Lorish,  Director,  Piedmont  Area  Mental  Health  Authority 

-unified  system  for  funding  with  responsibility  at  the  area 

Level 
-specify  categorical  funding  for  disability  only 
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Carey  Fendley,  Executive  Director,  N.C.  Association  for  Retarded 

Citizens : 

-  security  for  current  programs,  especially  residential  and 

work  opportunities 
-eliminate  cracks,  e.g.  young  adults  aging  out  of  current 

programs 
-continuity  of  care  is  great,  but  what  about  security  for 

the  families  who  sacrificed  to  keep  their  retarded 

children  at  home,  who  will  care  for  them  when  the  parents 

die. 
-better  coordination  between  agencies  (schools  and  community 

colleges)   with  programming  designed  to  meet  students 

needs  could  save  money 
-concern  about  conflicting  policies,  e.g.,  medicaid  waiver. 

to  pick  up  700  adults  rather  than  ICFMR,  yet  these 

clients  need  places  to  live  too 

Helen  Hendricks,  Friends  and  Family  of  the  Mentally  111  (letter) 
-funding  policies  must  support  both  community  and  institu- 
tional services 
-consider  raising  luxury  taxes  to  support  services  for  the 
mentally  handicapped 

Rubye  Bryson,  Chairperson,  Smoky  Mountain  Area  Authority  (letter) 
-concern  for  secure  funding  comensurate  with  the  needs 
of  the  community  for  services 

Robert  0.  Klepfer,  Area  Board  Member,  Guilford  Area  Authority  (letter) 
-concern  about  the  applicability  of  Continuity  of  Care  to 
community  facilities: 
-limitation  when  family  refuses  to  cooperate  with 

treatment  or  payment 
-limitation  on  parental  right  to  accept  alternative 
-area  authority  responsibility  to  pay  for  alternative 
-problem  of  client  aging  out  of  facility  designated 
for  specific  age  group 

John  Witherspoon,  County  Manager,  Guilford  County 

-endorses  Klepfer  letter  as  the  position  of  Guilford  County 
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Appendix  E 

GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESGION  1983 

RATIFIED  BILL 


RESOLDTIOM    50 
HOOSE    JOINT    RESOLOTIOH    1185 
A      JOINT      RESOLUTION    DIRECTING    THE   RENTAL    HEALTH    STUDY   COMHISSION 
TO    PREPARE   A    RECODIFICATION    DRAFT   OF   CHAPTER    122    OF   THE   GENERAL 
STATUTES,       TITLED       "HOSPITALS    FOR    THE    MENTALLY    DISORDERED",    AND 
OF    RELATED    STATUTES- 

Hhereas,  the  Mental  Health  Study  Comnission  is  coaposed 
of  legislative  and  lay  aeabers  who  are  knowledgeable  about  the 
■ental  health,  mental  retardation  and  substance  abuse  services 
systea   cind   related    laws;    and 

Whereas,  the  Mental  Health  Study  Coaaission  has 
established  a  regular  aechanisa  for  general  public  and 
professional   input;    and 

Whereas,  over  the  last  10  years  there  have  been  nuaerous 
aaendments  to  Chapter  122  of  the  General  Statutes,  titled 
"Hospitals   for   the    Mentally   Disordered";    and 

Whereas,  there  remain  within  Chapter  122  and  related 
statutes  antiquated  provisions  and  inconsistent  uses  of 
terminology ; 

Now,      therefore,      be   it   resolved    by  the   House  of   Representatives, 
the   Senate  concurring: 

Section.  1.  the  Mental  Health  Study  Coaaisssion  is 
directed  to  prepare  for  the  1985  General  Asseably  a 
recodification  draft  of  Chapter  122  of  the  General  Statutes, 
titled  "Hospitals  for  the  Mentally  Disordered",  and  related 
statutes. 

Sec.    2.      This  resolution   is  effective   upon    ratification. 

In  the  General  Asseably  read  three  times  and  ratified, 
this    the    20th   day    of   July,    1983. 


JAMES  C.  GREEN 


James   C.    Green 
President   of   the  Senate 


LISTON  B.  RAMSEY 


Listen   B.    Ramsey 

Speaker   of   the    House   of    Representatives 
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Appendix  F 


RECODIFICATION  WORK  GROUPS 

Division  of  Mental  Health,  Mental  Retardation  and 
Substance  Abuse  Services 


ORGANIZATION 

R.  J.  Bickel,  Deputy  Director  for  Operations   C* 

Sandy  Moulton,  Staff  Attorney  for  Legislation,  DHR  A* 

Steve  Hicks,  Deputy  Director,  Alcohol  &  Drug  Services 

Pat  Webb,  Deputy  Director  for  Mental  Health  Services 

Don  Taylor,  Deputy  Director  for  Mental  Retardation  Services 

Don  Willis,  Assistant  for  Regional  Operations 

Susan  White,  Assistant  Director  for  Quality  Assurance 

John  Canupp,  Director,  North  Central  Region 

Helen  Cleveland,  Area  Director,  Edgecombe-Nash  Area  MHMRSA  Program 

Tom  Peters,  Director,  John  Umstead  Hospital 

Jim  Edgerton,  Assistant  Director  for  Administration 

Les  Garner,  Director  of  the  Government  Executive  Institute,  UNC-Chapel  Hill 


CLIENT  RIGHTS 

Susan  White,  Assistant  Director  for  Quality  Assurance 

Wilson  Hayman,  Assistant  Attorney  General  A* 

Julie  Burton,  Chief,  Client  Information  Systems 

Celia  Fuller,  Program  Evaluator 

Bill  League,  Program  Review  Specialist 

Roger  Manus,  Attorney,  Carolina  Legal  Assistance 

Sarah  Bennett,  Medical  Records  Administrator 


JUVENILE  ADMISSIONS 

Lenor  Behar,  Ph.D.,  Chief,  Child  Mental  Health  C* 

Susan  Sabre,  Staff  Attorney,  Legislative  Bill  Drafting  A* 

Ed  Taylor,  Assistant  Administrator,  Juvenile  Services  Division 

Administrative  Office  of  the  Court 
Ken  Foster,  Director  of  Special  Programs,  Division  of  Youth  Services 
David  Hinshaw,  Mecklenburg  Child  Mental  Health 
Karen  Scott,  Orange-Person-Chatham  Child  Mental  Health 
Harold  Frontz,  Director,  Special  Programs,  Davidson  Area  MHMRSA  Program 
Gary  Macbeth,  Staff,  Child  Mental  Health  Services 
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SUBSTANCE  ABUSE 

Steve  Hicks,  Deputy  Director,  Alcohol  &  Drug  Services   C* 

Ben  Loeb,  Assistant  Director,  Institute  of  Government   A* 

Lady  Faircloth,  Assistant  Director,  Alcohol  &  Drug  Services 

Lee  Walton,  Regional  Alcohol/tVug  Coordinator,  Eastern  Region 

James  Melton,  Area  Director,  Gaston-Lincoln  Area  MHMRSA  Program 

Judge  George  Bason,  Wake  County  District  Court 

Weston  Wade,  Montgomery  GDunty  Magistrate 

J.  W.  Hester,  Orange-Person-Chatham  Area  Alcohol  &  Drug  Specialist 

Dr.  Harriet  Harmon,  Psydniatri  st.  Alcoholic  Rehabilitation  Center,  Butner 


CONSISTENCY 

Angie  McMillan,  Special  Assistant  C* 

Joan  Brannon,  Assistant  Director,  Institute  of  Government  A* 
Jackie  Stalnaker,  Publications  Officer  (APA/APS  Coordinator) 
Don  Willis  (representing  Organization  Work  Group) 
Julie  Burton  (representing  Client  Rights  Work  Group) 
Gary  Macbeth  (representing  Juvenile  Admission  Work  Group) 
Lady  Faircloth  (representing  Substance  Abuse  Work  Group) 
Larry  Thompson,  Area  Director,  Blue  Ridge  Area  MHMRSA  Program 


C*  -  Chairperson  of  Work  Group 
A*  -  Attorney  on  Work  Group 
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Appendix  G 
MENTAL  HEALTH  STUDY  COMMISSION 

RECODIFICATION  COMMITTEE   \\ 

Mini -Hearing  Summary 
I  February  1984 

Angie  McMillan  for  Mokie  Stancil,  Chairman,  Commission  for  Mental 
Health,  Mental  Retardation  and  Substance  Abuse  Services: 
-general  support  for  recodification  effort 

-special  concern  for  clarification  of  confidentiality  changes* 
role  of  advocacy,  and  definitions  of  professionals 
[Articles  3  and  1] 

Carey  Fendley,  Governor's  Advocacy  Council  for  Persons  with 
Disabilities: 

-informed  consent 

-right  to  refuse  medication 

-separation  of  minors  from  adults 

-continuity  of  care  for  other  disabilities 

-client's  right  to  an  advocate 

-advocate  access  to  records 

-limitation  on  client's  restriction  of  rights 
[Article  3] 

Martha  Walston,  Council  on  Developmental  Disabilities: 

-expansion  of  definitions  and  eligibility  for  services  to 

all  developmental  disabilities,  not  just  mentally  retarded 
[Article  1] 

Irma  Barbour,  Parent  of  Dix  Resident: 
-don't  water  down  hospitals 
-concern  about  rights  to  refuse  medication 
-concern  about  sharing  of  patient  information,  especially 

under  single  portal 
-concern  about  mixing  of  patients — aggressive  with  non-aggressive 
[Articles  1  and  3j 

Kathryn  Hux,  Charter  Hills  Hospital: 

-recommends  discontinuance  of  judicial  review  of  juvenile 
admission  to  mental  health  treatment  facility 
[Article  5] 

Larry  Thompson,  President,  N.C.  Council  of  Community  Mental 
Health,  Mental  Retardation  and  Substance  Abuse  Programs: 

-statutory  mandates  for  required  services  with  specified 
funding  match  ratio — other  services  different  match 
ratio 
-area  accountability  for  clients  regardless  of  location 
of  service 
[Article  4  and  Funding  Policy  Committee j 

Robert  Lorish,  Director  Piedmont  Area  Authority: 

-single  unified  system  _  mandates  for  services 

-area  accountability  for  clients  regardless  of  location  of 

Fa  *-•  ,^®V^^^^  ^,i"^i.^^^"T^  i"'-^"^^^'"^"-t*.i5f  1^11  resources) 
[Article  4  and  Funding  Policy  Xommittee J 
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Christine  Heinberg,  Carolina  Legal  Assistance  for  the  Mentally 
Handicapped : 

-adoption  of  SJR  585  as  State  policy  statement 

-patient  access  to  medical  record 

-informed  consent 

-continuity  of  care  expanded  to  mentally  ill 

-restriction  of  rights  limited  to  7  days 

-do  not  eliminate  juvenile  admissions  hearing 
[Articles  1  and  3  and  5] 
JoAnne  Jeffries,  President,  N.C.  Society  for  Autistic  Adults 
and  Children: 

-inclusion  of  non-retarded  autistic  in  service  delivery 
system 

-expansion  of  services  for  non-retarded  autistic 
[Article  1] 

Etherlene  Pierce,  N.C.  Association  of  Residences  for  the  Retarded 
-organize  the  chapter  along  disability  lines 
-concern  about  services  to  retarded  in  prison  system 
-concern  about  rules  and  regulations  as  well  as  statute 
[Article  1] 

Lisa  Berger,  President,  Spina  Bifida  Association  of  Central 
North  Carolina  (Letter) ; 

-expansion  of  system  to  include  all  disabilities 
[Article  1] 

Toni  James,  Epilepsy  Association  of  North  Carolina:  (letter) 
-expansion  of  system  to  include  all  disabilities 
-concern  about  forced  medication 
[Articles  1  and  3] 

Doris  Jeter,  Friends  and  Family  of  the  Mentally  Ill(letter): 
-specifies  three  sections  of  statute  which  they  endorse 

as  is  (122-55.6,  122-56.1  and  122-56.3) 
-recommends  changing  and  to  or  in  definition  of  dangerous 
to  self  (G.  S.  122-58.2) 

Dick  Bickei ,  Deputy  Director  for  Operations,  Division  MHMRSAS: 
-planning  to  develop  a  draft  of  the  "organization"  article 
for  the  recodification  which  more  accurately  reflects 
the  current  operations  of  the  total  system  of  service 
delivery. 
[Article  4] 

Susan  White,  Assisant  Director  of  Quality  Assurance,  DMHMRSAS 
-presented  an  outline  for  Article  3 — Client's  Rights 

Stove  Hicks,  Deputy  Director  for  Substance  Abuse  Services, 

DMHMRSAS : 

-discussed  concept  of  establishing  separate  procedures 

for  court  ordered  care  of  substance  abusers  building 
on  previous  recommendations  of  the  legislature 
(i.e.,  public  inebriacy  and  detox  at  community  level) 

(Article  5] 
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Appendix  H 

MENTAL  HEALTH  STUDY  COMMISSION 

PUBLIC  HEARING  AGENDA 
NOVEMBER  8,  1984  -  CHARLOTTE 

10:30  Bob  Sessums,  Board  Member 

Piedmont  Area  MHMRSA  Program 

10:35  Mrs.  Mar ilea  Grogan,  Member 

N.C.  Council  on  Developmental  Disabilities 

10:40  Roger  Manus ,  Attorney 

Carolina  Legal  Assistance 

10:45  Arthur  Mandler,  Concerned  Citizen 

Asheville 

10:50  John  Hardy,  Area  Director 

N.C.  Council  for  Community  MHMRSA  Programs 

10:55  Mrs.  Sam  Carter,  Member 

Rowan  Advocates  for  the  Mentally  111  and  N.C. 
Alliance  for  the  Mentally  111 

11:00  Jafte— Wi— Skipped T  ConeGr-nod  Cife-i&e-ft   Mrs.  Alice  Lutz,  Parent 

Fe-pest-Gifry-  Mt .  Holly 

11:05  Mrs.  Pat  Lloyd,  Board  Member 

Governor's  Advocacy  Council  of  Persons  with 
Disabilities 

11:10  Larry  King,  Client  Advocate 

Broughton  Hospital 

11:15     '  Kay— I-gv3rfty-Glri<a-B-t--Advocafe«.     Marsha  Walker,  Client  Advocate 

We-sfe«.PH-C^p«-Lifta-e^ftfe«-p.        Western  Carolina  Center 

11:20  &g-^  Jos4-H-«-g-tadoy  ChairPma-B-  Dr.  Sandy  Brenneman 

W^&fe^g-R  Carolina  Human— Rigb-t-&-Commit-t«»    Area  Dir.,  Cleveland  Co 

11:25  Dr.  Iverson  Riddle,  Director 

Western  Carolina  Center 

11:30  Doug  Mitchell,  Chairman 

Charlotte  United  Cerebral  Palsy  Council 

11:35  Mrs.  Pat  Mcintosh,  Parent 

Charlotte 

11:40  Irwin  Cof field.  Parent 

Charlotte 


(continued  on  back) 
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11:45  Mrs.  Donna  Wells,  Private  Therapist 

Charlotte 

11:50  Mrs.  Nancy  Wiggins,  Concerned  Citizen 

Charlotte 

11:55  Ed  Hinson,  Concerned  Citizen 

Charlotte 

12:00  Mrs.  Anne  Laukitis,  Director 

Charlotte  United  Cerebral  Palsy 

12:05  Mrs.  Kathy  Mitchell,  Parent 

Charlotte 

12:10  Bernard  Clark,  Concerned  Citizen 

Charlotte 

12:15  Mrs.  Jayne  Benavides,  Concerned  Citizen 

Matthews 

12:20  Mrs.  Hazel  Solomon,  Concerned  Citizen 

Charlotte 

12:30  LUNCH 


AGENDA  ADDENDUM 


Randy  Bettis,  Parent 
Charlotte 


Mrs.  Johnnie  Sue  Dearman,  Parent 
Charlotte 


Mrs.  Barbara  Childress,  Parent 
Charlotte 
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MENTAL  HEALTH  STUDY  COMMISSION  i 

PUBLIC  HEARING  AGENDA  j 

RALEIGH  -  NOVEMBER  15,  1984  I 

I 

I 
i 

10:30  Mark  Jordan,  Concerned  Citizen 

Durham 

10:35  Christine  Heinberg,  Attorney  I 

Carolina  Legal  Assistance 

10:40  Everitt  Barbee ,  Clerk  of  Court  ^^   | 

Jacksonville  \  ; 

10:45  Nancy  S.  Miller,  Concerned  Citizen  I 

Raleigh  j 

10:50  Margaret  McCreary,  Concerned  Citizen  j 

Durham  ! 

10:55  John  Wither  spoon.  County  Manager  Ij 

Guilford  County 

William  Trevorrow,  County  Attorney 
Guilford  County 

11:00  Jim  Lovell,  President 

N.C.  Association  Alcohol  Residential  Facilities 

11:05  Mrs.  Peggy  Brumitt,  Board  Member 

N.C.  Mental  Health  Association 

11:10  Wayne  Covington,  Parent 

Southport 

11:15  Dr.  Bryant  Welch,  Policy  Director 

N.C.  Psychological  Association 

11:20  Lueta  Sellers,  Member 

N.C.  Governor's  Advocacy  Council  for 
Persons  with  Disabilities 

11:25  Larry  Jones,  Advocate 

Broughton  Hospital 

11:30  Gary  Fisher 

Epilepsy  Association  of  N.C. 

11:35  Al  Singer,  President 

Community  Living  Association 

11:40  Dr.  Beverly  Sanders,  Director  of  M.R.  Services 

Alamance/Caswell  Area  MHMRSA  Program 

11:45  Elaine  Purple,  President 

N.C.  Alliance  for  the  Mentally  111 

11:50  Janet  Barwick,  President 

Concerned  Citizens  for  the  Rights  of  Handicapped  Children 

11:55  Joan  Broadway,  Concerned  Citizen 

Lenoir 

12:00  Linda  Miller,  Chairman 

Dix  Human  Rights  Committee 

12:05  Ann  Sawyer,  Counsel 

N.C.  Medical  Society 


12:10  Allen  Briggs,  Counsel 

N.C.  Academy  of  Trial  Lawyers 
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(Continued  On  Back) 


1:35 
1:40 
1:45 
1:50 
1:55 
2:00 
2:05 
2:10 
2:15 
2:20 
2:25 
2:30 
2:35 
2:40 
2:45 
2:50 
2:55 
3:00 
3:05 


Rev.  Dennis  Goodwin,  Member 
Caswell  Human  Rights  Committee 

Pat  O'Herra,  President 
Caswell  Center  Parents  Group 

Beecher  White,  Concerned  Citizen 
Raleigh 

LUNCH 

Cheryl  Wehling,  Concerned  Citizen 
Raleigh 

Dr.  Ric  Zaharia,  Director 
Caswell  Center 

Patricia  Jennings,  Member 
Murdoch  Human  Rights  Committee 

Randall  Rush,  Advocate 
Murdoch  Center 

Chuck  Eppinette,  Concerned  Citizen 
Raleigh 

Dr.  Peter  Breggin   Private  Physician  and  Author 
Bethesda ,  Maryland 

John  Orcutt,  Associate  Attorney  General 
N.C.  Memorial  Hospital 

Helen  Hendricks,  Concerned  Citizen 
Raleigh 

Mary  Lou  Warren,  Member 

N.C.  Council  of  Developmental  Disabilities 

Susan  Harrington,  Director 
Respite  Care  of  Wake  County 

Millard  F.  Chutch,  Concerned  Citizen 
Raleigh 

Jeanne  Allf,  Program  Director 
Respite  Care  of  Orange  County 

Bill  O'Connell,  Associate  Attorney  General 
Raleigh 

Ron  Aycock,  Executive  Director 

N.C.  Association  of  County  Commissioners 

Barbara  Muse 

REACH  Family  Group  in  Winston-Salem 

Debra  Wood ,  Parent 
Matthews 

Joanne  Jeffries,  President 

N.C.  Society  for  Autistic  Children  and  Adults 

Wyatt  Buckingham,  Parent 
Raleigh 

Evans  Taylor,  Parent 
Raleigh 


Mary  Ann  Kelley,  Parent 
Wake  Forest 
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(Continued) 


3:10  Jim  Everest,  Executive  Director 

United  Cerebral  Palsy  -  North  Carolina 

3:15  Rosanne  Hutter,  Member 

John  Umstead  Hospital  Human  Rights  Committee 

3:20  Dr.  A.  Eugene  Douglas,  Director 

Division  of  Mental  Health,  Mental  Retardation  and 
Substance  Abuse  Services 

3:25  Mokie  Stancil,  Chairman 

Commission  for  Mental  Health,  Mental  Retardation  and 
Substance  Abuse  Services 

3:30  Adjourn 
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Appendix  I 

Legislative  Proposal  #1 
85N16-LB-7A 

Public 

ST:   Mental  Health  Study 

A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  EXTEND  AND  RESTRUCTURE  THE  MENTAL  HEALTH  STUDY 
COMMISSION. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   Section  2  of  Resolution  80,  Session  Laws  of 
1973,  as  amended  by  Chapter  806,  Session  Laws  of  1973  and  Section 
2  of  Chapter  184,  Session  Laws  of  1977,  is  rewritten  to  read: 
"Sec.  2.   Appointment  of  Members.   The  Commission  shall 
consist  of  24  members.   The  Speaker  of  the  House  shall  appoint 
eight  members  at  least  six  of  whom  at  the  time  of  their 
appointment  are  members  of  the  House,  and  one  of  those  six  shcill 
be  Chairman  of  the  Mental  Health  Committee  of  the  House  of 
Representatives.   The  President  of  the  Senate  shall  appoint  eight 
members  at  least  six  of  whom  at  the  time  of  their  appointment  are 
members  of  the  Senate,  and  one  of  those  six  shall  be  Chairman  of 
the  Senate  Human  Resources  Committee.   The  Governor  shall  appoint 
eight  members,  two  of  whom  at  the  time  of  their  appointment  shall 
be  county  commissioners  taken  from  a  list  of  four  candidates 
nominated  by  the  North  Carolina  Association  of  County 
Commissioners.   If  that  Association  fails  to  make  nominations  by 
September  1,  1985,  the  Governor  may  appoint  any  two  county 
commissioners . " 
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Sec.  2.   Section  4  of  Resolution  80,  Session  Laws  of 
1983,  is  amended  by  deleting  "and  ex  officio  members"  all  three 
times  those  words  appear. 

Sec.  3.   The  Mental  Health  Study  Commission, 
established  and  structured  by  1973  General  Assembly  Resolution 
80;  Chapter  806,  1973  Session  Laws;  Chapter  185,  1975  Session 
Laws;  Chapter  184,  1977  Session  Laws;  Chapter  285,  1979  Session 
Laws;  1979  General  Assembly  Resolution  20;  Chapter  49,  1981 
Session  Laws,  and  Chapter  268,  Session  Laws  of  1983,  as  am.ended 
by  Section  1  of  this  act,  is  revived  and  authorized  to  continue 
in  existence  until  July  1,  1987. 

Sec.  4.   The  continued  Mental  Health  Study  Commission 
shall  have  all  the  powers  and  duties  of  the  original  Study 
Commission  as  they  are  necessary  to  continue  the  original  study, 
to  assist  in  the  implementation  of  the  original  and  succeeding 
Study  Commission  recommendations  and  to  plan  further  activity  on 
the  subject  of  the  study. 

Sec.  5.   Members  and  staff  of  the  continued  Mental 
Health  Study  Commission  shall  receive  compensation  and  expenses 
as  under  the  original  authorization  in  the  1973  General  Assembly 
Resolution  80.   Expenses  of  the  Commission  shall  be  expended  by 
the  Department  of  Human  Resources  from  Budget  Code  14460  subhead 
1110. 

Sec.  6.   In  addition  to  other  studies  authorized  by 
law,  the  Mental  Health  Study  Commission  shall  study: 

(1)  the  funding  of  area  authorities;  and 

(2)  child  mental  health  services,  including  the  juvenile 
admissions  law. 
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The  Mental  Health  Study  Commission  shall  report  to  the  1987 
\  General  Assembly  and  may  also  report  to  the  1985  General 

Assembly,  Second  Session  1986. 

Sec.  7.   This  act  is  effective  upon  ratification. 


NOTE:   The  membership  of  the  Commission  is  recommended  to  be 

changed  in  order  to  maintain  the  work,  of  the  Commission 
within  the  original  appropriation.   By  deleting  the 
regular  reimbursed  participation  of  ex-officio  members 
and  increasing  the  appointed  membership  to  maintain 
legislative  involvement,  the  Commission  will  be  able 
to  carry  out  its  duties  within  its  continuation  budget. 


-39b- 


APPENDIX  I 
LEGISLATIVE  PROPOSAL  #2 
85W6-LF-38 
Public 
S.T.:   M.  R.  Continuity  of  Care 

A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  ASSURE  CONTINUITY  OF  CARE  FOR  INDIVIDUALS  WITH  MENTAL 

RETARDATION. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   G.S.  122-55.8  is  rewritten  to  read: 
"§  122-55.8.   Assurance  for  continuity  of  care  for 
individuals  with  mental  retardation. -- (a)   Any  individual  with 
mental  retardation  admitted  for  residential  care  or  treatment  for 
other  than  respite  or  emergency  care  to  any  24-hour  facility 
operated  under  the  authority  of  this  Chapter  and  supported  all  or 
in  part  by  State  appropriated  funds  has  the  right  to  residential 
placement  in  an  alternative  facility  if  the  client  is  in  need  of 
placement   and  if  the  original  facility  can  no  longer  provide  the 
necessary  care  or  treatment. 

(b)   The  operator  of  a  24-hour  facility  providing  residential 
care  or  treatment,  for  other  than  respite  or  emergency  care,  for 
individuals  with  mental  retardation  shall  notify  the  area 
authority  serving  the  client's  county  of  residence  of  his  intent 
to  close  a  facility  or  to  discharge  a  client  who  may  be  in  need 
of  continuing  care  at  least  60  days  prior  to  the  closing  or 
discharge. 
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The  operator's  notification  to  the  area  authority  of  intent 
to  close  a  facility  or  to  discharge  a  client  who  may  be  in  need 
of  continuing  care  constitutes  the  operator's  acknowledgement  of 
the  obligation  to  continue  to  serve  the  client  until: 

(1)  The  area  authority  determines  that  the  client  is  not  in 
need  of  continuing  care; 

(2)  The  client  is  moved  to  an  alternative  residential 
placement;  or 

(3)  60  days  have  elapsed; 
whichever  occurs  first. 

In  cases  in  which  the  safety  of  the  client  who  may  be  in 
need  of  continuing  care,  of  other  clients,  of  the  staff  of  the 
24-hour  facility,  or  of  the  general  public,  is  concerned,  this 
60-day  notification  period  may  be  waived  by  securing  an  emergency 
placement  in  a  more  secure  and  safe  facility.   The  operator  of 
the  24-hour  facility  shall  notify  the  area  authority  that  an 
emergency  placement  has  been  arranged  within  24  hours  of  the 
placement.   The  area  authority  and  the  Secretary  shall  retain 
their  respective  responsibilities  upon  receipt  of  this  notice. 

(c)   An  individual  who  may  be  in  need  of  continuing  care  may 
be  discharged  from  a  24-hour  facility  without  further  claim  for 
continuing  care  against  the  area  authority  or  the  State  if: 

(1)   After  the  parent  or  guardian,  if  the  client  is  a  minor 
or  an  adjudicated  incompetent  adult,  or  the  client,  if 
an  adult  not  adjudicated  incompetent,  has  entered  into 
a  contract  with  the  operator  upon  the  client's 
admission  to  the  original  residential  care  or  treatment 
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facility,  the  parent,  guardian,  or  client  who  entered 
into  the  contract  refuses  to  carry  out  the  contract,  or 
(2)   After  an  alternative  placement  for  a  client  in  need  of 
continuing  care  is  located,  the  parent  or  guardian  who 
admitted  the  client  to  the  24-hour  facility,  if  the 
client  is  a  minor  or  an  adjudicated  incompetent  adult, 
or  the  client  if  an  adult  not  adjudicated  incompetent, 
refuses  the  alternative  placement. 

(d)  Decisions  made  by  the  area  authority  regarding  the  need 
for  continued  placement  or  regarding  the  availability  of  an 
alternative  placement  of  a  client  may  be  appealed  pursuant  to  the 
appeals  process  of  the  area  authority  and  subsequently  to  the 
Secretary  or  the  Commission  under  their  rules.   If  the  appeal 
process  extends  beyond  the  operator's  60-day  obligation  to 
continue  to  serve  the  client,  the  Secretary  shall  arrange  a 
temporary  placement  in  a  State  facility  for  the  mentally  retarded 
pending  the  outcome  of  the  appeal. 

(e)  The  area  authority  that  serves  the  county  of  residence  of 
the  client  is  responsible  for  assessing  the  need  for  continuity 
of  care  and  for  the  coordination  of  the  placement  among  available 
public  and  private  facilities  whenever  the  authority  is  notified 
that  a  client  may  be  in  need  of  continuing  care.   If  an 
alternative  placement  is  not  available  beyond  the  operator's 
60-day  obligation  to  continue  to  serve  the  client,  the  Secretary 
shall  arrange  for  a  temporary  placement  in  a  State  facility  for 
the  mentally  retarded.   The  area  authority  shall  retain 
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responsibility  for  coordination  of  placement  during  a  temporary 
placement  in  a  State  facility. 

(f)  The  Secretary  is  responsible  for  coordinative  and 
financial  assistance  to  the  area  authority  in  the  performing  of 
its  duties  and  for  assuring  a  continuity  of  care  placement  beyond 
the  operator's  60-day  obligation  period. 

(g)  The  area  authority's  financial  responsibility,  through 
local  and  allocated  State  resources,  is  limited  to: 

(1)  Costs  relating  to  the  identification  and  coordination 
of  alternative  placements; 

(2)  If  the  original  facility  is  an  area  facility, 
maintenance  of  the  client  in  the  original  facility  for 
up  to  60  days;  and 

(3)  Release  of  allocated  categorical  State  funds  used  to 
support  the  care  or  treatment  of  the  specific  client  at 
the  time  of  alternative  placement  if  the  Secretary 
requires  the  release. 

(h)   In  accordance  with  G.S.  143B-147  (a)  (1)  the  Commission 
shall  develop  programmatic  rules  to  implement  this  section,  and, 
in  accordance  with  Part  3  of  Article  2F  of  Chapter  122  of  the 
General  Statutes,  the  Secretary  shall  adopt  budgetary  rules  to 
implement  this  section. 

(i)   As  used  in  this  section,  unless  another  meaning  is 
specified  or  the  context  clearly  requires  otherwise,  the 
following  terms  have  the  meanings  specified: 

(1)   'Area  authority'  means  the  area  mental  health,  mental 
retardation,  and  substance  abuse  authority. 
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(2)  'Client'  means  an  individual  who  is  admitted  to  and 
receiving  service  from,  or  who  in  the  past  had  been 
admitted  to  and  receivc>d  services  from,  a  facility. 

(3)  'Commission'  has  the  same  meaning  as  in 
G.S. 122-23. 2  (2)  . 

(4)  'Department'  means  the  North  Carolina  Department  of 
Human  Resources. 

(5)  'Facility'  has  the  same  meaning  as  in  G. S . 122-23 . 2  (4)  . 

(6)  'Incompetent  adult'  means  an  individual  adjudicated 

incompetent. 

(7)  'Operator'  has  the  same  meaning  as  in  G. S . 122-23 . 2  (5)  . 

(8)  'Person'  has  the  same  meaning  as  in  G. S . 122-23 . 2  (6)  . 

(9)  'Secretary'  means  the  Secretary  of  the  Department. 

(10)  'State  facility'  means  a  facility  that  is  operated  by 
the  Secretary. 

(11)  'Twenty-four  hour  facility'  means  a  facility  that 
provides  a  structured  living  environment  and  supervised 
care,  treatment,  habilitation ,  or  rehabilitation  for  a 
period  of  24  consecutive  hours  or  more  and  includes 
hospitals  that  are  facilities." 

Sec.  2.   G.S.  122C-63  is  rewritten  to  read: 
"§  122C-63.   Assurance  for  continuity  of  care  for 
individuals  with  mental  retardation. -- (a)   Any  individual  with 
mental  retardation  admitted  for  residential  care  or  treatment  for 
other  than  respite  or  emergency  care  to  any  24-hour  facility 
operated  under  the  authority  of  this  Chapter  and  supported  all  or 
in  part  by  State  appropriated  funds  has  the  right  to  residential 
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placement  in  an  alternative  facility  if  the  client  is  in  need  of 
placement  and  if  the  original  facility  can  no  longer  provide  the 
necessary  care  or  treatment. 

(b)   The  operator  of  a  24-hour  facility  providing  residential 
care  or  treatment,  for  other  than  respite  or  emergency  care,  for 
individuals  with  mental  retardation  shall  notify  the  area 
authority  serving  the  client's  county  of  residence  of  his  intent 
to  close  a  facility  or  to  discharge  a  client  who  may  be  in  need 
of  continuing  care  at  least  60  days  prior  to  the  closing  or 
discharge. 

The  operator's  notification  to  the  area  authority  of  intent 
to  close  a  facility  or  to  discharge  a  client  who  may  be  in  need 
of  continuing  care  constitutes  the  operator's  acknowledgement  of 
the  obligation  to  continue  to  serve  the  client  until: 

(1)  The  area  authority  determines  that  the  client  is  not  in 
need  of  continuing  care; 

(2)  The  client  is  moved  to  an  alternative  residential 
placement;  or 

(3)  60  days  have  elapsed; 
whichever  occurs  first. 

In  cases  in  which  the  safety  of  the  client  who  may  be  in 
need  of  continuing  care,  of  other  clients,  of  the  staff  of  the 
24-hour  facility,  or  of  the  general  public,  is  concerned,  this 
60-day  notification  period  may  be  waived  by  securing  an  emer- 
gency placement  in  a  more  secure  and  safe  facility.   The  operator 
of  the  24-hour  facility  shall  notify  the  area  authority  that  an 
emergency  placement  has  been  arranged  within  24  hours  of  the 
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placement.   The  area  authority  and  the  Secretary  shall  retain 
their  respective  responsibilities  upon  receipt  of  this  notice. 

(c)   An  individual  who  may  be  in  need  of  continuing  care  may 
be  discharged  from  a  24-hour  facility  without  further  claim  for 
continuing  care  against  the  area  authority  or  the  State  if: 

(1)  After  the  parent  or  guardian,  if  the  client  is  a  minor 
or  an  adjudicated  incompetent  adult,  or  the  client,  if 
an  adult  not  adjudicated  incompetent,  has  entered  into 
a  contract  with  the  operator  upon  the  client's 
admission  to  the  original  24-hour  facility  the  parent, 
guardian,  or  client  who  entered  into  the  contract 
refuses  to  carry  out  the  contract,  or 

(2)  After  an  alternative  placement  for  a  client  in  need  of 
continuing  care  is  located,  the  parent  or  guardian  who 
admitted  the  client  to  the  24-hour  facility,  if  the 
client  is  a  minor  or  an  adjudicated  incompetent  adult, 
or  the  client  if  an  adult  not  adjudicated  incompetent, 
refuses  the  alternative  placement. 

(d)   Decisions  made  by  the  area  authority  regarding  the  need 
for  continued  placement  or  regarding  the  availability  of  an 
alternative  placement  of  a  client  may  be  appealed  pursuant  to  the 
appeals  process  of  the  area  authority  and  subsequently  to  the 
Secretary  or  the  Commission  under  their  rules.   If  the  appeal 
process  extends  beyond  the  operator's  60-day  obligation  to 
continue  to  serve  the  client,  the  Secretary  shall  arrange  a 
temporary  placement  in  a  State  facility  for  the  mentally  retarded 
pending  the  outcome  of  the  appeal. 


-46- 


•ts- 


(e)  The  area  authority  that  serves  the  county  of  residence  of 
the-'  client  is  responsible  for  assessing  the  need  for  continuity 
of  care  and  for  the  coordination  of  the  placement  among  available 
public  and  private  facilities  whenever  the  authority  is  notified 
that  a  client  may  be  in  need  of  continuing  care.   If  an 
alternative  placement  is  not  available  beyond  the  operator's 
GO-day  obligation  to  continue  to  serve  the  client,  the  Secretary 
shall  arrange  for  a  temporary  placement  in  a  State  facility  for 
the  mentally  retarded.   The  area  authority  shall  retain 
responsibility  for  coordination  of  placement  during  a  temporary 
placement  in  a  State  facility. 

(f)  The  Secretary  is  responsible  for  coordinative  and 
financial  assistance  to  the  area  authority  in  the  performing  of 
its  duties  to  coordinate  placement  so  as  to  assure  continuity  of 
care  and  for  assuring  a  continuity  of  care  placement  beyond  the 
operator's  60-day  obligation  period. 

(g)  The  area  authority's  financial  responsibility,  through 
local  and  allocated  State  resources,  is  limited  to: 

(1)  Costs  relating  to  the  identification  and  coordination 
of  alternative  placements; 

(2)  If  the  original  facility  is  an  area  facility, 
maintenance  of  the  client  in  the  original  facility  for 
up  to  60  days;  and 

(3)  Release  of  allocated  categorical  State  funds  used  to 
support  the  care  or  treatment  of  the  specific  client  at 
the  time  of  alternative  placement  if  the  Secretary 
requires  the  release. 
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(h)   In  accordance  with  G.S.  143B-147  (a)  (1)  the  Commission 
shall  develop  programmatic  rules  to  implement  this  section,  and, 
in  accordance  with  G.S.  122C-112(a)  (6),  the  Secretary  shall  adopt 
budgetary  rules  to  implement  this  section." 

Sec.  3.   Section  1  of  this  act  shall  become  effective 
July  1,  1985,  and  Section  2  of  this  act  shall  become  effective 
January  1,  1986. 
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Legislative  Proposal  #3 
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Appendix  I 
Legislative  Proposal  #4 
85W6-LB-4 

Public 

ST:   Developmental  Disabilities 

A  BILL  TO  BE  ENTITLED 
AN  ACT  CONCERNING  SERVICES  TO  INDIVIDUALS  WITH  DEVELOPMENTAL 
DISABILITIES. 

Whereas,  the  State  has  established  the  precedent  of 
providing  human  services  for  individuals  who  have  disabling 
conditions  caused  by  mental  illness,  mental  retardation  or 
substance  abuse;  and 

Whereas,  other  individuals  suffer  severe  disability  from 
other  conditions  within  the  broad  category  of  'developmental 
disability'  and  these  individuals  have  similar  needs  for 
services;  and 

Whereas,  some  service  programs  do  exist  under  the  aegis  of 
the  Division  of  Mental  Health,  Mental  Retardation  and  Substance 
Abuse  Services  that  could  meet  the  service  needs  of  some  of  these 
individuals;  and 

Whereas,  current  law  does  not  provide  for  any  local  or  State 
agency  to  plan  responsively  to  meet  the  direct  service  needs 
across  all  life  stages  of  these  other  individuals  with 
disabilities;  now  therefore. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  122-1.2  is  amended  by  adding  the 
following  new  subdivision: 
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"  (7)   The  Department  shall  plan  for  the  statewide 
delivery  of  se^rvices  to  individuals  with  development?!  d-^  Sc.Lj  .-- 
ities;  incj-ude  such  planning  as  a  part  of  regular  budget 
proposals;  administer  special  funds  appropriated  for  these 
services;  and  monitor  compliance  or  the  area  programs  v/ith  G„3. 
122-35.  'iih.  " 

Sec.  2.   Chapter  122  ol  the  General  Statuteb  is  amr.^.ded 
by  adding  a  ne',/  section  to  read: 

'"§12  2-2.2.  Oefinition  of  developmental  disability . --For  the 
purpose  of  this  Chapter,  'Developmental  disability'  means  a 
severe,  chronic  disability  of  a  person  which: 

a.  is  attributable  to  a  mental  or  physical  impairment 
or  combination  of  mental  and  physical  impairments; 

b.  is  manifested  before  the  person  attains  age 
twenty-two,  unless  the  disability  is  caused  by 
a  traumatic  head  injury  and  is  manifested  after 
the  age  22; 

c.  is  likely  to  continue  indefinitely; 

d.  results  in  substantial  functional  limiications  m 
three  or  more  of  the  following  areas  of  major  life 
activity:  self-care,  receptive  and  expressive 
language,  capacity  for  independent  living, 
learning,  mobility,  self-direction  and  econom.ic 
self-sufficiency;  and 

e.  reflects  the  person's  need  for  a  combination  and 
sequence  of  special  interdisciplinary,  or  generic 
care,  treatment,  or  other  services  which  are  a 
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lifelong  or  extended  duration  and  are  individually 
planned  and  coordinated." 
Sec.  3.   Chapter  122  of  the  General  Statutes  is  amended 
by  adding  the  following  new  section: 

"§122-35. 43A.  Services  for  developmentally  disabled. — Area 
authorities  shall  identify  needs  and  develop  plans  for  meeting 
the  needs  of  individuals  in  their  catchment  area  with 
developmental  disabilities;  provide  case  management  services  and 
purchase  or  provide  other  services  for  clients  with  developmental 
disabilities;  administer  allocated  funds  for  such  purposes;  and 
assure  compliance  with  applicable  laws  and  rules  of  all  such 
service  provision  within  the  area." 

Sec.  4.   G.S.  122-36  (g)  is  amended  by  adding  the 
following  new  language  at  the  end: 

"For  the  purpose  of  Parts  2  and  3  of  this  Article  only, 
'treatment  facility'  also  means  any  person  at  one  location, 
whose  primary  purpose  is  to  provide  services  for  the  care, 
treatment,  habilitation  or  rehabilitation  for  clients  with 
developmental  disabilities." 

Sec.  5.   G.S.  122C-3  is  amended  by  adding  a  new  subdi- 
vision to  read: 

"(14a)      'Developmental  disability'  means  a  severe,  chronic 
disability  of  a  person  which: 

a.  is  attributable  to  a  mental  or  physical  impairment 
or  combination  of  mental  and  physical  impairments; 

b.  is  manifested  before  the  person  attains  age 
twenty-two,  unless  the  disability  is  caused  by 
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a  traumatic  head  injury  and  is  manifested  after 
age  22; 

c.  is  likely  to  continue  indefinitely; 

d.  results  in  substantial  functional  limitations  in 
three  or  more  of  the  following  areas  of  major  life 
activity;  self-care,  receptive  and  expressive 
language,  capacity  for  independent  living, 
learning,  mobility,  self-direction  and  economic 
self-sufficiency;  and 

e.  reflects  the  person's  need  for  a  combination  and 
sequence  of  special  interdisciplinary,  or  generic 
care,  treatment,  or  other  services  which  are  a 
lifelong  or  extended  duration  and  are  individually 
planned  and  coordinated." 

Sec.  6.  G.S.  122C-3(16)  is  amended  by  adding  the 
following  at  the  end: 

"For  the  purposes  of  Article  3  only,  'facility'  also  means 
any  person  at  one  location,  whose  primary  purpose  is  to  provide 
services  for  the  care,  treatment,  habilitation  or  rehabilitation 
for  individuals  with  developmental  disabilities." 

Sec.  7.  G.S.  122C-112(a)  (9)  is  amended  by  adding 
iimnediately  after  the  words  "mental  retardation,"  the  words 
"developmental  disabilities,". 

Sec.  8.   G.S.  122C-112(a)  is  amended  by  adding  the 
following  new  subdivision: 

" (9a)   Plan  for  the  statewide  delivery  of  services  to 
individuals  with  developmental  disabilities;  include  such 
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planning  as  a  part  of  regular  budget  proposals;  administer 
special  funds  appropriated  for  these  services;  and  monitor 
compliance  of  the  area  authorities  with  G.S.  122C-117(a) (5a);" 

Sec.  9.  G.S.  122C-117(a)  (1)  is  amended  by  adding 
immediately  after  the  words  "mental  retardation,"  the  words 
"developmental  disability," 

Sec.  10.   G.S.  122C-117(a)  is  amended  by  adding  a  new 
subdivision  to  read: 

" (5a)   Identify  needs  and  develop  plans  for 
meeting  the  needs  of  individuals  in  their 
catchment  area  with  developmental  disabilities; 
provide  case  management  services  and  purchase  or 
provide  other  services  for  clients  with 
developmental  disabilities;  administer  allocato^d 
funds  for  such  purposes;  and  assure  compliance 
with  applicable  laws  and  rules  of  all  such  service 
provision  within  the  area." 
Sec.  11.   There  is  appropriated  from  the  General  Fund 
to  the  Department  of  Human  Resources  the  sum  of  one  million  four 
hundred  thousand  dollars  ($1,400,000)  for  fiscal  year  1985-86  and 
the  sum  of  one  million  six  hundred  twenty-five  thousand  dollars 
($1,625,000)  for  fiscal  year  1986-76.   These  funds  shall  be 
allocated  as  follows: 

(1)   For  case  management/planning  staff  for  each  area  and 

region — the  sum  of  one  million  one  hundred  twenty-five 
thousand  dollars  ($1,125,000)  in  fiscal  year  1985-86 
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and  the  sum  of  one  million  one  hundred  twenty-five 
thousand  dollars  ($1,125,000^  in  fiscal  ytur  ISSC-GT. 
(2)   Reserve  to  be  expended  as  needed  lor  case  services-- 
the  sum  oZ   two  hundred  seventy -five  Lhousa^'id  dollars 
($275,000)  for  fiscal  year  1985-8S  and  the  sum  of  five 
hundred  thousand  dollars  ($500,000}  for  fiscF..!  year 
1986-87. 

Sec.  12.  Sections  5  through  10  of  this  act  snail 
become  effective  January  1,  1986.  Sections  1  tnrcugh  4  and 
Section  11  of  this  act  shall  become  effective  Julj  i,  13Bb. 
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Appendix  I 
85W7-LF-53         Legislative  Proposal  #5 

Public 

S.T.:   Services  to  Persons  with  Autism. 


A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  APPROPRIATE  FUNDS  FOR  SERVICES  TO  PERSONS  WITH  AUTISM 
AND  SIMILAR  DEVELOPMENTAL  DISABILITIES. 

Whereas,  there  is  a  vital  need  for  a  comprehensive  program 
plan  for  autistic  and  similarly  disabled  persons  who  have  aged 
out  of  the  public  school  system;  and 

Whereas,  the  General  Assembly  recognized  this  need  and 
appropriated  thirty-five  thousand  dollars  ($35,000)  in  1983  and 
thirty-five  thousand  dollars  ($35,000)  in  1984,  to  have  the 
Department  of  Human  Resources,  Division  of  Mental  Health,  Mental 
Retardation,  and  Substance  Abuse  Services,  conduct  a  needs 
assessment  and  design  and  establish  such  a  program  plan,  in 
cooperation  with  the  Department  of  Public  Instruction,  the 
Division  of  Vocational  Rehabilitation,  the  North  Carolina  Society 
for  Autistic  Adults  and  Children,  and  Division  TEACCH, 
established  by  the  North  Carolina  General  Assembly  in  1972  as  a 
statewide  model  program  serving  autistic  and  similarly  disabled 
persons  and  located  in  the  Medical  School  of  the  University  of 
North  Carolina  at  Chapel  Hill;  and 

Whereas,  comprehensive  living  and  training  communities 
across  the  nation  and  throughout  the  world  have  been  found  to  be 
best  able  to  provide  the  high  level  of  continuing  supervision  and 
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intcMisive  training  in  all  skill  areas  that  most  autistic  and 
similarly  disabled  persons  need;  and 

Whereas,  the  needs  assessment  conducted  by  Division  TEACCH 
in  1984  as  a  part  of  the  Adolescent  and  Adult  Autistic  Program 
Planning  Project  determined  that  there  is  an  immediate  need  for 
additional  group  homes  for  persons  with  autism  and  sim.ilar 
developmental  disabilities;  and 

Whereas,  the  adolescents  and  adults  with  autism  and  similar 
developmental  disabilities  and  their  families  need  diagnostic, 
treatment,  and  consultation  services  not  currently  available,  and 
the  staff  of  residential  and  day  programs  need  training  and 
consultation  if  they  are  to  be  able  and  willing  to  serve  autistic 
and  similarly  disabled  persons. 

Now,  therefore,  the  General  Assembly  of  North  Carolina 
enacts: 

Section  1.   The  Department  of  Human  Resources,  Division 
of  Mental  Health,  Mental  Retardation,  and  Substance  Abuse 
Services,  in  cooperation  with  Division  TEACCH  of  the  North 
Carolina  School  of  Medicine,  shall  establish  a  comprehensive 
living  and  training  community  facility  to  meet  the  multiple  needs 
characteristic  of  persons  with  autism  and  with  similar 
developmental  disabilities.   This  facility  shall  provide 
vocational  training  in  a  wide  variety  of  areas,  intensive  social 
skills  work,  adult  educational  opportunities,  recreational  and 
leisure  experiences,  and  independent  living  skills  development. 
The  facility  will  also  serve,  under  the  direction  of  Division 
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TEACCH,  as  a  multi-disciplinary  research  and  professional 
training  center. 

Sec.  2.   The  Department  of  Human  Resources,  Division  of 
Mental  Health,  Mental  Retardation,  and  Substance  Abuse  Services 
shall  establish  one  additional  group  home  for  persons  with  autism 
and  similar  developmental  disabilities. 

Sec.  3.   The  Department  of  Human  Resources  shall 
contract  with  Division  TEACCH  of  the  University  of  North  Carolina 
School  of  Medicine  for  consulting  services  at  each  of  its  five 
existing  regional  centers  in  order  to  enable  the  centers  to 
provide  more  and  better  service  to  the  autistic  adolescents  and 
adults  across  the  state  and  to  enable  them  to  provide  additional 
consultation  and  training  to  residential  and  day  programs. 

Sec.  4.   The  funds  designated  as  Priority  28  in  the 
budget  prepared  by  the  Director  of  the  Budget  and  the  Advisory 
Budget  Commission  for  the  1985-87  biennium,  when  appropriated  by 
the  General  Assembly  to  the  Department  of  Human  Resources  for  a 
five  hundred  thousand  dollar  ($500,000)  reserve  to  provide  for 
services  for  autistic  adults,  shall  be  allocated  as  follows: 
(1)   To  the  Department  of  Human  Resources,  the  sum  of 

ninety-three  thousand,  seven  hundred  fifty  dollars 
($93,750)  for  fiscal  year  1985-86,  and  the  sum  of  one 
hundred  eighty-seven  thousand  five  hundred  dollars 
($187,500)  for  fiscal  year  1986-87,  to  contract  with 
Division  TEACCH,  University  of  North  Carolina  School  of 
Medicine,  to  provide  consulting  services  to  implement 
Section  3  of  this  act; 
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(2)  To  the  Department  of  Human  Resources,  Division  of 
Mental  Health,  Mental  R-stardation,  and  Subscance  Ai^use 
Services,  the  sum  of  one  hundred  eighty-three  thouir^and 
five  hrndred  dollars  ($183,500)  for  fiscal  y^a r 
1985-86,  end  the  sun  of  one  himdred  thirty-five 
thousand  one  hundred  dollars  ($135,100)  for  fiscal  year 
1986-8'',  to  establish  th.*  group  home  mandated  by 
Section  2  of  this  act;  and 

(3)  To  the  Department  of  Human  Resources,  Division  of 
Mental  Health,  Mental  Retardation,  and  Substance  Abuse 
Services,  the  sum  of  two  hundred  twenty-two  thousand 
seven  hundred  fifty  dollars  ($222,750)  for  fic:cal  year 
1985-86,  and  the  sum  of  one  hundred  seventy-seven 
thousand  four  hundred  dollars  ($177,400)  for  fiscal 
year  1986-87,  to  establish  the  living  and  training 
community  facility  mandated  by  Section  2  of  this  act. 

Sec.  5.   This  act  shall  become  effective  July  1,  1985. 
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PERSONS  WHO  HAVE  EITHER  SPOKEN  AT  PUBLIC  HEARINGS  OR  WRITTEN 

TO  THE  COMMISSION  IN  SUPPORT  OF  INCLUSION  OF  OTHER  DEVELOPMENTAL 

DISABILITIES  IN  CHAPTER  122. 


1  . 

2  . 
3. 
4. 
5. 

6  . 

7  . 
8. 
9. 

10. 
1  1  . 

1  2  . 
13. 
14. 
15, 

16  , 

17  , 
18, 
19 

2  0 
21 

22 
23 


Marilea  Grogan,  Member,  N.C.  Council  on  Developmental  Disabilities 

Alice  Lutz,  Parent,  Mt .  Holly 

Doug  Mitchell,  Chairman,  Charlotte  United  Cerebral  Palsy  Council 

Pat  Mcintosh,  Parent,  Charlotte 

Irwin  Coffield,  Parent,  Charlotte 

Donna  Wells,  Private  Therapist,  Charlotte 

Nancy  Wiggins,  Concerned  Citizen,  Charlotte 

Ed  Hinson,  Concerned  Citizen,  Charlotte 

Anne  Laukitis,  Director,  Charlotte  United  Cerebral  Palsy   Center 

Kathy  Mitchell,  Parent,  Charlotte 

Bernard  Clark,  Concerned  Citizen,  Charlotte 

J.iyne  Benavides,  Concerned  Citizens,  Charlotte 

Hazel  Solomon,  Concerned  Citizen,  Charlotte 

Randy  Bettis,  Parent,  Charlotte 

Johnnie  Sue  Dearman,  Parent,  Charlotte 

Barbara  Childress,  Parent,  Charlotte 

Wayne  Covington,  Parent,  Southport 

Gary  Fisher,  Epilepsy  Association  of  North  Carolina 

Janet  Barwick,  President,  Concerned  Citizens  for  The  Rights 
of  Handicapped  Children 

Joan  Broadway,  Concerned  Citizens,  Lenoir  County 

Mary  Lou  Warren,  Board  Member,  North  Carolina  Council  on 
Developmental  Disabilities 

Debra  Wood,  Parent,  Matthews 

Joanne  Jeffries,  President,  North  Carolina  Society  for 
Autistic  Adults  and  Children 
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24.  Wyatt  Buckingham,  Parent,  Raleigh 

25.  Evans  Taylor,  Parent,  Raleigh 

26.  Mary  Ann  Kelley,  Parent,  Wake  Forest 

27.  Jim  Everest,  Executive  Director,  United  Cerebral  Palsy  of 
North  Carolina 

28.  Sandra  S.  Link,  Occupational  Therapist,  Greenville 

29.  Lynn  and  Vikki  Grady,  Parents,  Kinston 

30.  Nancy  Tyndall,  Parent,  Kinston 

31.  Helen  Morrison,  Disabled  Person,  Raleigh 

32.  Ralph  Johnson,  Concerned  Citizen,  Raleigh 

33.  Nancy  Bundy,  Director,  United  Cerebral  Palsy  of  Wilmington 

34.  Brenda  Potter,  Parent,  Wilmington 

35.  Julia  Rehder,  Social  Worker,  Wilmington 

36.  Glenn  Aldridge,   Chairman,  Gaston  County  for  Autistic  Citizens 

37.  Donald  Swanner ,  (address  unknown) 

38.  Sally  Morrison,  New  Hill 

39.  James  E.  Harris,  Raleigh 

40.  Julie  Connell,  (address  unknown) 

41.  David  A.  Medlin,  Raleigh 

42.  Joan  and  Richard  Wiggs,  Kinston 

43.  Bennie  C.  Glenn,  Parent,  Durham 

44.  Mr.  and  Mrs.  J.N.  Lord,  Parents,  Charlotte 

45.  Barbara  P.  Baker,  Parent,  Charlotte 

46.  Mr.  and  Mrs.  James  A.  Wells,  Grandparents,  Wilmington 

PERSONS  WHO  HAVE  WRITTEN  OR  SPOKEN  AT  PUBLIC  HEARINGS  REGARDING 
SERVICES  FOR  HEAD  INJURED  PERSONS 

1.  Alice  Roye  ,  Raleigh 

2.  Robert  Roye,  Raleigh 

3.  Fran  Thomas,  Sanford 

4.  Carolyn  Lauffer, Raleigh 

5.  Margaret  W.  Coltrane 

6.  Mrs.  H.D.  Harrison,  Jr.,  Parent,  Raleigh 
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NORTH   CAROLINA   GENERAL   ASSEMBLY 

LEGISLATIVE  SERVICES  OFFICE 

2129   STATE  LEGISLATIVE  BUILDING 

RALEIGH   2761  1 


GEORGE  R   HALL    JR 

Legislative  Administrative  Officer 

THOMAS  L^  COVINGTON 

Director  of  Fiscal  Research 

terrence  d  sullivan 

Director  of  research 

gerry  f.  cohen 

Director  of  legislative  Drafting 


Legislative  Service  Office 

telephone:  733-7044 
Fiscal  Research  Division 

telephone-  733-4910 
Research  Division 

TELEPHONE:  733-2578 
Legislative  Drafting  Division 

TELEPHONE:   733-6660 


February  1,    198  4 


MEMORANDUM 


TO:       Mental  Health  Study  Commission 

FROM:     Gerry  F.  Cohen 

Director  of  Legislative  Drafting 

SUBJECT:   Recodification  of  Chapter  122  of  the  General  Statutes 

Resolution  50  of  the  1983  General  Assembly  directs  the 
Mental  Health  Study  Commission  to  prepare  for  the  1985  General 
Assembly  a  recodification  draft  of  Chapter  122  of  the  General 
Assembly  and  related  statutes. 

Senator  Royall,  Chairman  of  the  Commission,  has  asked  me  to 
provide  legal  assistance  in  the  preparation  of  the  draft. 

I  would  like  to  make  some  general  comments  about  what  a 
recodification  or  revision  is.   Except  as  noted  otherwise,  all 
citations  below  are  to  Sutherland's  Statutory  Construction, 
Fourth  Edition. 

"In  the  preparation  of  a  code,  usually  a  committee  of 
experts  is  first  authorized  to  draw  it  up.   It  is  generally 
understood  that  the  codifying  agency  has  authority  to  eliminate 
obsolete  provisions,  combine  overlapping  provisions,  and  even 
rewrite  the  law  where  inconsistent  provisions  are  found,  in  order 
to  eliminate  the  inconsistencies,  but  to  make  no  other  changes 
than  that.   After  the  code  has  been  prepared  in  this  fashion,  it 
is  then  enacted."  (§36.13). 
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"A  revision  is  an  act  which  restates  the  law  embodied  in  one 
or  more  prior  acts  in  order  to  clarify  and  harmonize  the  pro- 
visions of  the  prior  acts  and  which  may  alter,  add,  or  omit 
provisions.   A  codification  is  a  revision  and  also  a  systematic 
arrangement  of  all  the  statutes  of  the  state. . .concerning  a 
general  field  of  the  law."  (§22.27). 

To  recodify  is  to  codify  again  (Webster's  Third  New  Interna- 
tional Dictionary,  at  1896) . 

"No  great  difference  between  a  code  and  a  revision  is  to  be 
observed"  (§48.09)  . 

"Legislative  commissions  are... used  commonly  to  prepare 
revisions. « .of  statute  law, . .referring  to  particular  subjects. 
In  construing  provisions  in  an  official  revision. . .courts  have 
referred  to  the  report... of  the  revision  commission  for  aid." 

(§48.09) . 

Of  course,  the  Commission  is  free  to  include  substantive 
revisions  if  it  deems  them  appropriate. 

What  is  the  history  of  codification  or  revisions  of  the 
mental  health  laws  of  North  Carolina?   The  1899  General  Assembly 
passed  a  26  page  act  entitled  "An  act  to  revise,  consolidate  and 
amend  the  insanity  laws  of  this  state."   (Chapter  1,  Laws  of 
1899)  .   This  was  apparently  the  first  attempt  at  a  comprehensive 
revision,  and  the  citations  to  Chapter  122  of  the  General 
Statutes  do  not  indicate  any  since  then. 

Mental  health  laws  certainly  date  back  well  before  then. 

In  doing  the  recodification,  it  might  be  well  to  take 
several  examples  to  start. 

G.S.  122-21  states  that,  "The  close  of  the  fiscal  year  shall 
be  that  established  for  all  state  agencies."   However,  since  G.S. 
147-85  states  that,  "The  fiscal  year  of  the  State  government 
shall  annually  close  on  the  thirtieth  day  of  June",  G.S.  122-21 
13  unnecessary  and  redundant. 

G.S.  122-53  states  that,  "The  members  of  the  General 
Assembly  shall  be  ex  officio  visitors  of  all  hospitals  under  the 
control  of  the  Department  of  Human  Resources."   To  begin  with, 
this  statute  is  on  its  face  not  limited  to  mental  hospitals, 
although  it  is  codified  in  Chapter  122.   Although  the  General 
Statutes  indicate  its  root  is  Chapter  1184,  Session  Laws  of  1963, 
in  fact  Section  37  of  Chapter  1,  Session  Laws  of  1899  provided 
that,  "The  board  of  public  charities  and  the  members  of  the 
general  assembly  shall  be  ex  officio  visitors  of  all  state 
hospitals. " 

Even  before  this.  Section  22  of  Chapter  1,  Laws  of  1848-49 
providea  that,  "The  Governor,  Judges  of  the  Courts  and  members  of 
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the  General  Assembly  shall  be  ex-officio  visitors  of  the  State 
Hospital . " 

The  derivation  of  the  terra  "visitor"  is  obscure.   Black ' s 
Law  Dictionary  states  that  a  visitor  is  "...an  official  appointed 
to  see  and  report  upon  persons  found  lunatics  by  inquisition." 

The  United  States  Supreme  Court  has  stated  that,  "To  all 
cLoemosynary  corporations  a  visitorial  power  attaches  as  a 
necessary  incident;  for  those  corporations,  being  composed  of 
individuals;  subject  to  human  infirmities,  are  liable,  as  well  as 
private  persons,  to  deviate  from  the  end  of  their  institution." 
The  law,  therefore  has  provided,  that  there  shall  somewhere  exist 
a  power  to  visit,  inquire  into,  and  correct  all  irregularities 
and  abuses  in  such  corporations,  and  to  compel  the  original 
purposes  of  the  charity  to  be  faithfully  full  filled.   No 
technical  terms  are  necessary  to  assign  or  vest  the  visitorial 
power , 

Trustees  of  Dartmouth  College  v.  Woodard ,  4  Wheat.  674-675 
(1819)  . 

The  United  States  Supreme  Court  later  noted  that,  "In  the 
United  States,  the  Legislature  is  the  visitor  of  all  corporations 
founded  by  it  for  public  purposes."   (Guthrie  v.  Harkness,  199 
U.S.  149,  159  (1905). 

Is  this  visitation  statute  obsolete,  or  is  it  necessary  in 
modern  times?  This  is  an  example  of  a  type  of  question  that  is 
looked  at  during  a  recodification. 


G.S.  122-14  speaks  to  transferring  to  the  "United  States 
Veterans  Bureau"  certain  veterans.   This  reference  to  the 
"Veterans  Bureau"  is  archaic  and  needs  to  be  updated.   In 
addition,  G.S.  34-16  also  speaks  to  commitment  of  veterans  to 
menral  hospitals,  and  should  probably  be  codified  with  the  new 
Chapter  122C,  rather  than  in  Chapter  34. 

G.S.  122-23  states  that,  "If  any  person  shall  assist  any 
inmate  of  any  State  hospital  to  escape  therefrom  he  shall  be 
guilty  of  a  misdemeanor."   G.S.  122-54  states  that,  "If  any 
person  shall  assist  any  patient  of  any  state  hospital  for  the 
mentally  ill,  mentally  retarded,  or  inebriate  to  leave  said 
hospital  without  authority,  he  shall  be  guilty  of  a  misdemeanor." 
Those  two  statutes  are  overlapping. 

G.S.  8B-1,  Rule  601  speaks  to  testimony  of  a  lunatic  and  the 
rights  of  the  committee  of  a  lunatic.   These  are  archaic  words. 
G.S.  51-12  still  refers  to  "idiot,  imbecile,  mental  defec- 
tive...", and  is  similarly  archaic,  and  G.S.  59-62  also  refers  to 
a  lunatic. 
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G.S.  35-1.1  and  G.S.  35-1.7(30)  both  define  "mental 
illness",  but  not  identically. 

These  are  all  examples  of  various  statutes  that  a  recodi- 
fication should  look  at. 

GFC/no 
N7-39 
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CHAPTER  122C 

Mental  Health,  Mental  Retardation  and  Substance  Abuse  Act  of 
1985. 

List  of  Substantive  Changes 

Substantive  changes  are  those  changes  that  change  policy  and 
therefore  change  the  way  that  people  do  business.   These 
proposed  changes  emerged  during  the  development  of  the  draft 
of  Chapter  122C  through  discussion  by  committee,  from 
recommendations  of  the  Division,  or  from  comments  of  the 
general  public  and  were  adopted  by  the  MHSC. 
On  the  draft  of  Chapter  122C  these  are  noted  in  the  margin 
by  a  number  such  as  SC  #1.   They  are  listed  here  in  the 
sequence  in  which  they  appear  in  the  Chapter  and  the  section 
or  subsection  wherein  they  are  found  is  designated. 

Article  1--General  Provisions 

1.  3(8).   Definition  on  dangerousness  is  revised  to  allow 
extreme  destruction  of  property  to  be  considered  as  danger- 
ousness to  others  and  to  allow  previous  episodes  of  danger- 
ousness to  self  or  others  be  considered  in  determining 
predictability  of  future  dangerousness. 

Article  2--Licensure  of  Facilities  for  the  Mentally  111,  the 
Mentally  Retarded,  and  Substance  Abusers. 

2.  22(8).   Adds  respite  care  for  no  more  than  2  individuals  to 
be  exempt  from  licensure  requirements. 

Article  3--Clients'  Rights 

Some  general  considerations  need  to  be  presented  prior  to  a 
specific  listing  of  substantive  changes.   First  the  MHSC 
followed  a  general  philosophy  that  within  the  Clients' 
Rights  Article  current  policies  should  be  incorporated  into 
the  statute.   Therefore  the  Article  includes  much  new 
language  in  addition  to  the  current  Chapter  122,  but  this 
language  is  not  listed  as  a  substantive  change.   Technically 
current  State  policies  have  only  applied  to  area  and  State 
facilities,  so  in  some  ways  codifying  current  policy  is  a 
policy  change  as  the  statute  applies  to  private  facilities 
as  well  as  public  facilities.   Finally  the  current  statute 
does  not  differentiate  between  24-hour  facilities  and  other 
facilities.   Therefore,  many  of  the  current  provisions  in 
Clients'  Rights  technically,  although  not  in  practice,  apply 
to  all  facilities,  but  in  this  draft  rights  are  designated 
for  24-hour  facilities  where  that  makes  sense. 
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3.  53(c)  &  (d)  .   Current  policy  allows  sharing  of  client  record 
with  client  or  legally  responsible  person  upon  the  approval 
of  a  qualified  professional;  a  second  opinion  is  sought  if 
the  qualified  professional  denies  access.   If  the  second 
professional  denies  access,  then  the  record  is  not  shared. 
Current  policy  also  allows  a  record  to  be  corrected  if 
client  or  legally  responsible  person  and  qualified  profes- 
sional agree.   Current  policy  does  not  allow  release  to  an 
independent  professional.   Draft  allows  release  to  an 
independent  professional  if  the  facility  denies  access  and 
does  not  include  either  a  second  opinion  or  allow  a 
correction. 

4.  53(f).   Draft  makes  an  advocate  who  operates  under  a 
contract  wxth  the  facility  an  internal  advocate  as  coirpared 
with  current  policy  where  a  contract  advocate  is  an  external 
advocate , 

5.  54(e).   Adds  requirement  that  minor  and  legally  responsible 
person  be  informed  of  their  right  to  request  expunging  the 
record  of  a  minor. 

6.  55(a).  Revises  sharing  of  client  information  between  North 
Carolina  Memorial  Hospital,  area  and  State  facilities  to  be 
dependent  on  a  need-to-know  basis. 

7.  55(f).   Adds  requirement  that  support  service  contracts  be 
written  agreements. 

8.  55 (i).  Adds  provision  to  allow  sharing  of  information  with 
referring  physician. 

9.  57(a).   Adds  'age  appropriate'  as  modifier  in  right  to 
treatment.   Adds  that  treatment  plan  must  be  implemented. 
Adds  requirement  for  treatment  risk/benefit  education. 

10.  57(b).   Adds  staff  convenience  as  an  inappropriate  reason 
for  medication. 

11.  57(d)  &  (e) .   Rights  to  refuse  treatment  and  procedures 
basically  the  same  as  current  policy  but  current  policy  only 
refers  to  psychotropic  medications. 

12.  60(a).   Adds  "substantial  property  damage"  as  a  reason  to 
use  restraint  or  seclusion. 

13.  61(a).   Adds  qualifications  for  treatment  of  physical 
ailments  and  authority  to  collect  fees  for  such  service. 

Adds  'live  as  normally  as  possible'  as  a  part  of  discharge 
plan. 

14.  62(c)„   Deletes  reference  to  24-hour  facility  as  standing 
'in  loco  parentis'  and  adds  goal  for  separate  treatment  of 
minors. 
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15.  62(e).   Limit  on  restriction  of  rights  revised  to  30  days 
with  7  day  observation  and  30  day  notice.   Current 
restrictions  allowed  for  60  days. 

16.  62(g).   Current  allowances  to  limit  visiting  up  to  facility 
director  and  specific  to  concerns  about  contraband  revised 
so  that  Commission  adopts  visitation  rules  for  facilities 
that  treat  forensic  and  substance  abuse  clients. 

17.  62(h).   Adds  allowance  for  general  hospitals  to  conform 
visiting  hours  and  outside  visits,  etc.,  to  same  rules  as 
other  hospital  patients. 

18.  64.   Current  Human  Rights  Committees  in  State  facilities 
under  rules  of  Commission  and  Secretary.   Commission  to 
adopt  rules  for  appointment  of  area  human  rights  committees. 

19.  66  &  67.   Adds  provisions  on  client  abuse  and  exploitation 
(consistent  with  protective  services)  and  adds  reporting 

requirement. 

Article  4 — Organization  and  System  for  Delivery  of  Mental 
Health,  Mental  Retardation,  and  Substance  Abuse  Services. 

20.  117(7).   Removes  Secretary's  authority  to  approve 
appointment  of  Area  Director. 

21.  118(a).   Adds  procedure  for  changing  area  board  size. 

22.  118(e)  (6).   Changes  practicing  attorney  to  attorney  licensed 
to  practice  as  category  for  designation  of  area  board 
members . 

23.  146.   Requires  contractual  agencies  to  collect  fees. 

23a.  144(b).   Deletes  requirement  that  copies  of  all  area 
authority  reports  be  sent  to  county  commissioners. 

24.  147(a)   Changes  time  requirement  for  settlement  of  area 
funds  to  be  based  on  completed  audit. 

25.  147(b).   Allows  State  funds  to  be  appropriated  for  purchase/ 
renovation  of  residential  facilities. 

26.  147  (j).   Allows  local  funds  to  be  used  to  renovate  contract 
agency  real  property. 

27.  154.   Current  law  does  not  address  the  question  of  whether 
or  not  area  authorities  are  State  agents. 

28.  181.   Deletes  Secretary's  authority  to  'establish' 
institutions.   Adds  authority  of  Secretary  to  close 
institutions  with  approval  of  Governor  and  Council  of  State. 
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Artijcle_5  —  Procedures  for  Admission  and  Discharge  of 
CJ  ients. " 

29.  205.   EK.pand;%  p7:cv-isions  for  what  is  to  happen  when  cliCit 
leaves  a  facility  without  permission  to  apply  to  private 
racilities  and  aads  persons  co  whom  notice  shall  be  senc. 

30.  ^-JD,   Traasfe^  procedures  siDiplified  to  treat  private 
facilities  like  public  facilities.   Adds  exception  for  out- 
of -region  traiisfer  of  voluntary  client.   Adds  conser^  •.•n 
volunrary  transfers.   Deletes  directive  or  auLomatxC  noti» 
to  next  of  kin.   Adds  allowance  for  discharge  of  tre^nsf erred 
(for  medical  reasons)  client  when  Doth  facilities  agres 

31.  207.   Expands  confidentiality  of  court  records  to  adults. 

32.  211  (b) o   Adds  requirement  to  advise  voluntary  client  that 
petilicn  may  be  initiated  if  client  wants  to  leave  facility. 

33.  211(c)  L    (d)  .   Adds  differentiation  between  m.edical  and 
non-medical  facilities  for  the  purpose  of  medical 
examination  requirements. 

34.  224  &  233.   Adds  provision  for  parents  or  legally 
responsible  person  to  apply  to  court  for  discharge  of  minor 
or  incompetent  adult. 

35.  242,   Adds  provision  that  allows  an  adult  mentally  retarded 
client  of  a  24-hour  facility  to  be  held  for  5  days  pending 
an  incompetency  proceeding  if  the  individual  seeks  discharge 
and  the  facility  believes  such  discharge  would  be  injurious 
to  client.   Deletes  ability  of  24-hour  facility  to  discharge 
mentally  retarded  client  because  it  is  in  the  best  interest 
of  the  facility. 

36.  254,   Expands  immunity  from  liability  provision  to  cover 
inpatient  as  well  as  outpatient  commitments. 

37.  261.   Adds  criteria  for  outpatient  commitment  to  the  initial 
petition  for  commitment. 

36.   264,  274,  &  284.   Notice  requirements  lor  hearings  under 

commitment  proceedings  changed  from  certified  mail  to  first 
class  mail  and  48  hours  changed  to  72  hours  prior  to 
hearing. 

39.   265  &  ^73.   Adds  allowance  that  sheriff  ^nay  wai L  during  the 
examination  oi  an  outpatient  commitiuent  responceuL. 

4C.   26b.   Adds  variation  on  procedure  for  second  examination  in 
an  inpatient  setting  when  respondent  is  held  in  the  same 
faciii'.y  wiiere  the  first  exa  nination  was  conducted. 
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41.  267.   Adds  discretionary  compulsory  process  for  the 
appearance  of  respondent  at  outpatient  commitment  hearing. 
Adds  outpatient  respondent's  right  to  confront  and  cross 
examine  witnesses. 

42.  268.   Adds  authority  of  State  to  request  continuance  of 
inpatient  commitment  hearing. 

43.  272  &  288.   Adds  authority  for  State  to  appeal  commitment 
orders . 

44.  273.   Adds  provision  to  allow  a  mid-commitment  examination 
of  an  outpatient  respondent  to  be  used  as  first  examination 
for  an  inpatient  proceeding. 

45.  273.   Adds  direction  when  outpatient  respondent  moves  to  an 
unknown  location. 

46.  274(f).   Allows  a  new  90-day  order  on  transfer  from 
inpatient  to  outpatient  commitment. 

Article  5 — Part  8  Substance  Abusers. 

The  separate  Part  8  is  procedurally  duplicative  of  current 
law  adjusted  for  any  changes  in  Part  7.   Reflects  current 
policies  of  treating  substance  abuse  as  a  distinct  illness 
from  mental  disorders.   Over  the  last  six  years  the  trend 
has  been  to  treat  substance  abusers  locally  and  to  remove 
detoxification  responsibilities  from  State  psychiatric 
facilities.   Listed  are  only  those  provisions  which  vary 
from  current  law. 

47.  283(d).   When  commitment  criteria  are  met  at  first 
examination,  the  physician  has  full  authority  to  determine 
whether  treatment  should  be  on  an  outpatient  or  inpatient 
basis  (current  law  requires  inpatient) . 

48.  285  &  293.   When  respondent  is  taken  to  a  24-hour  facility 
for  admission,  the  second  examination  may  be  conducted  by  a 
qualified  professional  rather  than  by  a  physician.   Added 
requirement  for  a  written  justification  for  release  from 
commitment. 

49.  286(d).   Deletes  substance  abusers'  right  to  waive 
appointment  of  counsel. 

50.  287.   Court  disposition  allows  commitment  to  the  area 
authority  rather  than  to  an  inpatient  facility  per  se . 
Under  the  order  the  treatment  professional  determines  in-  or 
outpatient  care  as  needed  as  long  as  inpatient  stay  is  no 
longer  than  45  days.   If  inpatient  stay  will  be  longer  than 
45  days  then  a  supplemental  hearing  is  required  to  justify 
that  length  of  inpatient  care. 
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51.  287.   First  commitment  order  for  180  (rather  than  90)  days. 
Article  6-"Special  Provisions. 

52.  405.   Establishes  Butner  Planning  Commission  with  some 
members  appointed  by  county  commissioners  (currently  estab- 
lished by  DHR  directive) . 

53.  408.   Allows  development  of  Butner  water  and  sewer  system. 

54.  410.   Requires  establishment  of  an  emergency  management 
agency  for  Butner. 


-189- 


APPENDIX  M 
RECODIFICATION 
LIST  OF  DELETIONS  FROM  CHAPTER  122 


'Jhe  follcfwing  sections  or  parts  of  sections  that  appear  in  current 
law  (Chapter  122)  have  been  deleted  frcsn  the  draft  of  Chapter  122C 
for  one  of  the  following  reasons: 


Obsolete:  The  language  or  concept  is  archaic  and  has  retrained 
in  the  Statute  even  though  it  is  not  necessary. 

Conflicting:  The  language  or  concept  conflicts  with  other 
language  in  the  draft. 

Specific  to  General:  The  specific  language  is  deleted  but  the 
concept  is  covered  in  more  general  provisions  in  the  draft. 


(122-  ) 

1.  1.2  (4)  -  Department  to  coordinate  programs  of  prevention  and 
rehabilitation  through  heme  care  and  maternal  and  child  health. 

SPECIFIC  TO  GENERAL 

2.  1.2  (6)  -  Department  and  area  authorities  to  cooperate  with 
Developiiental  Evaluation  Clinics  and  Child  Health  Supervisory 
Clinics.  SPECIFIC  TO  GENERAL 

3.  3,  Paragraph  2  -  Authority  of  Department  of  Human  Reso\arces 
to  admit  certain  classes  of  people  to  state  institutions. 

OBSOLETE 

4.  7.1  (b)  -  Authority  of  State  Alcoholic  Rehabilitation  Program. 

OBSOLETE  AND  SPECIFIC  TO  GENERAL 

5.  11.4  -  State  facility  directors  to  report  monthly  to  Department. 

SPECIFIC  TO  GENERAL 

6.  13.1  -  Authority  to  hold  canmitted  client  transferred  frcm 
N.C.  Memorial  Hospital  to  state  facility.  SPECIFIC  TO  GENERAL 

7.  15  -  Transfer  of  dangerous  clients  or  prisoners  to  general 
wards  in  certain  institutions.  OBSOLETE 

8.  22  -  Court  may  remit  penalities  ijiposed  under  this  Chapter. 

OBSOLETE 

9.  28  -  Outside  conpensation  to  physicians  employed  by  Department. 

SPECIFIC  TO  GENERAL 
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10.  31  -  Department  establishes  salaries  in  state  facilities. 

SPECIFIC  TO  GENERAL 

10a.  33  -  Deleted  Schools  for  the  Deaf.       OBSOLETE 

11.  35  -  Volunteer  firemen  may  be  rewarded  by  Department. 

OBSOLETE 

12   35.13  thru  35.17  -  Department  to  set  up  state  and  local 
alcoholism  programs.  OBSOLETE 

13.  35.24  thru  35.27  -  Department  to  set  up  local  drug  abuse  programs. 

OBSOLETE 

14.  35,36  (6)  -  Department  to  inplement  local  programs. 

CONFLICTING 

15.  35.36  (8)  -  Definition  of  mental  health  programs. 

OBSOLETE 

16.  35.49  (b)  -  Last  sentence  is  cross  reference  stating  provisions 
of  122-35. 40B  and  122-35. 40C  apply  to  all  area  authorities. 

SPECIFIC  TO  GETM^AL 

17.  35.52  -  Area  facility  allowed  60  days  notice  prior  to 
revocation  or  denial  of  a  license.     CONFLICTING 

18.  36  -  Definitions  of  hospitalize,  inebriate,  mental  health 
professional,  mental  retardation  professional,  treatment  plan, 
habilitation  plan,  and  patient.   OBSOLETE  OR  SPECIFIC  TO  GENERAL 

19.  41  -  Payment  of  expenses  when  individual  caimitted  from  county 
other  than  county  of  residence. 

OBSOLETE  -  except  transportation  expenses  covered  in  122C-251* 

20.  43  -  Fees  paid  to  physician  performing  examination  prior  to 
comnoitment.  OBSOLETE 

21.  48  -  Clerks  of  Court  to  maintain  records  of  their  conmitment 
proceedings.  SPECIFIC  TO  GENERAL 

22.  50  -  T'ransportation  of  individual  to  hospital.  CONFLICTING 

23.  56.2  -  Definitions  of  inebrity,  qualified  physician  and  treatment 
facility.  OBSOLETE  OR  SPECIFIC  TO  GENERAL 

24.  56.7  -  Definition  of  inebriate.  OBSOI^ETE 

25.  58.6  -  Respondent,  released  prior  to  carmitment  hearing,  to 
be  returned  to  facility  if  he  does  not  appear  at  hearing. 

OBSOLETE 

26.  58.22  -  Short-term  treatment  for  alcoholic  in  need  of  care. 

SPECIFIC  TO  GENERAL 
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27.  58.23  -  Long-term  residential  care  for  alcoholic  who  has  not 
progressed  in  treatment.  SPECIFIC  TO  GENERAL 

28.  65.11  (d)  -  Procedures  for  catinitment  of  alcoholic  in  need  of 
care,  Section  #26  and  #27.  SPECIFIC  TO  GENERAL 

29.  71  -  Financial  responsibility  of  parents,  guardians  or  patients. 

CONFLICTING 

30.  71.3  -  Provisions  not  applicable  to  mental  retardation  centers. 

CONFLICTING  OR  OBSOLETE 

31.  71.6  -  Duty  of  Council  on  Developmental  Disabilities. 

OBSOLETE 

32.  74  -  Private  hospitals  part  of  public  charities.    OBSOLETE 

33.  81  -  Guardian  of  mentally  ill  or  retarded  persons  to  pay 
expenses  out  of  estate.  SPECIFIC  TO  GENERAL 

34.  82  -  Fees  and  charges  for  examination.    OBSOIiETE 
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Appendix  N 

N16-55 

RECODIFICATION  LIST  OF  CONFORMING  CHANGES 
TO  RELATED  STATUTES 

Sections  3  through  66  of  the  mental  health  recodification 
are  conforming  or  implementing  language.   An  analysis  of  the 
changes  appears  below. 

CONFORMING  means  the  section  is  necessary  to  conform  to 
language  changes  in  new  Chapter  122C. 

MODERNIZE  means  the  section  is  to  update  language  to  reflect 
current  practice  or  terminology. 

OBSOLETE  means  the  section  is  to  repeal  or  amend  obsolete 
language . 

TECHNICAL  means  the  section  is  to  make  related  technical 
amendments  to  the  General  Statutes. 

TRANSITIONAL  means  the  section  is  to  cover  the  transition 
from  Chapter  122  to  Chapter  122C. 


Section  3. 
Section  4. 
Section  5. 
Section  6. 
Section  7. 
Section  8. 
Section  9. 
Section  10 


TYPE  OF  CHANGE 
CONFORMING 
CONFORMING 
OBSOLETE 
CONFORMING 
CONFORMING 
OBSOLETE 

CONFORMING  and  OBSOLETE 
CONFORMING 


SUBJECT  MATTER 
INDIGENT  COUNSEL 
INDIGENT  COUNSEL 
JUVENILE  DISPOSITIONS 
PUBLIC  INTOXICATION 
PUBLIC  INTOXICATION 
INVESTIGATION  OF  NONSUPPORT 
INCAPACITY  TO  PROCEED 
INCAPACITY  TO  PROCEED 
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Section  11. 

Section  12. 

Section  13, 

Section  14. 

Sect  i  on  ] 5 . 

Section  16. 

Section  17. 

Section  18. 

Section  19. 

Section  20. 

Section  21. 

Section  22. 

SGH'tion  23. 

Section  24. 

Section  25. 

Section  26. 

Section  27. 

Section  28. 

Section  29. 

Section  30. 

Section  31. 

Section  32. 

Section  33. 

Section  34. 

Section  35. 

Section  36. 


C0NF0RJ4ING 

CONFORMING  and  TECHNICAL 

OBSOLETE 

CONFORMING 

MODERNIZE 

MODERNIZE 

CONFORMING 

CONFORMING 

CONFORMING 

CONFOR^^IING 

MODERNIZE 

CONFORMING 

OBSOLETE 

OBSOLETE 

OBSOLETE 

OBSOLETE 

OBSOLETE 

CONFORMING 

MODERNIZE 

MODERNIZE 

TECHNICAL  and  CONFORMING 

CONFORMING 

TECHNICAL  and  CONFORMING 

CONFORMING 

MODERNIZE 

CONFORMING 


INCAPACITY  TO  PROCEED 

NOT  GUILTY-INSANITY 

GUARDIANSHIP  CREATION 

COMMITMENT  TO  V.A. 

INEBRIATE  DEFINED 

MENTAL  DISEASE  DEFINED 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

GUARDIANSHIP 

PROBATE  OF  DEED 

MARRIAGE  OF  IDIOT 

UMSTEAD  ACT 

UNIFORM  PARTNERSHIP  ACT 

TREATMENT  OF  MINORS 

TREATMENT  OF  MINORS 

DRUG  TREATMENT  LICENSE 

DEBT  COLLECTION  SETOFF 

ABUSED  ADULT  ACT 

ABUSED  ADULT  ACT 

DAY  CARE  LICENSING 
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Section  37 
Section  38 
Section  3  9 
Section  40 
Section  41 
Section  42 
Section  43 
Section  43 
Section  44 
Section  45 
Section  46 
Section  47 
Section  48 
Section  49 
Section  50 
Section  5] 
Section  52 
Section  53 
Section  54 
Section  55 
Section  56 
Section  57 
Section  58 
Section  5  9 
Section  60 
Section  61 


CONFORMING 

OBSOLETE 

CONFOKMING 

MODERNIZE 

CONFORMING 

CONFORMING 
(a) .   CONFORMING 
(b) .   TRANSITIONAL 

OBSOLETE 

MODERNIZE 

C0NF0R^4ING 

TECHNICAL 

TECHNICAL 

CONFORMING 

CONFORMING 

CONFORMING 

CONFORMING 

CONFORMING 

TECHNICAL 

TECHNICAL 

TECHNICAL 

TECHNICAL 

TECHNICAL  and  CONFORMING 

TECHNICAL 

CONFORMING 

CONFORMING 


ALCOHOLISM  RESEARCH 
PERSONNEL  ACT 
CHILD  PLACING  REGULATION 
FUNDS  OF  DECEASED  INMJVTES 
HOSPITAL  LICENSING  ACT 
CHEMICAL  DEPENDENCY  INSUl^ANCE 
CHEMICAL  DEPENDENCY  INSURANCE 
CHEMICAL  DEPENDENCY  INSURANCE 
DRUG  EDUCATION  PROGRAM 
STATE  COMMISSION  MEMBERS 
STATE  COMMISSION  MEMBERS 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
MENTAL  HEALTH  COMMISSION 
PRISON  HEALTH  SERVICES 
COUNTY  HUMAN  RESOURCES 
COUNTY  TAXATION 
COUNTY  FUNDING 
COUNTY  HOSPITALS 
VOTING  BY  INCOMPETENTS 
RIGHT  TO  HOUSING 
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Section  62.  CONFORMING 

Section  63.  TRANSITIONAL 

Section  64.  TRANSITIONAL 

Section  65.  TECHNICAL 

Section  66.  TECHNICAL 


FAMILY  CARE  ZONING 
TRANSITION 
SAVINGS  CLAUSE 
SEVERABILITY 
EFFECTIVE  DATE 


GFC/no 
N16-55 
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Appendix  0 
MENTAL  HEALTH  STUDY  COMMISSION 
Documents  Related  to  Recodification  Draft 

Many  of  the  decisions  to  include,  change  or  delete  specific 
provisions  within  the  preparation  of  the  draft  of  Chapter  122C 
were  made  based  on  verbal  discussion  at  committee  meetings. 
Included  in  Appendix  0,  however,  are  copies  of  any  formal 
memoranda  that  were  utilized  in  the  decision  making  process. 
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North  Carolina 
Department  of 


Human 
Resources 


Division  of 
Mental  Health, 
Mental  Retardation, 
Substance  Abuse  Services 

A   Eugene  Douglas.  M,D  .  Director 


James  B    Hum.  Jf 

Govotnot 

Sarah  T    Morrow    M  D     M  P  H 

.SecreMry 


September  7,  1984 


MEMORANDUM 


TO: 
FROM: 


Lynn  Gunn 

A.  E.  Douglas,  M.D. 


H^ 


SUBJECT:    Recodification  of  G.S.  122,  Proposed  Article  4 

I  have  reviewed  with  my  staff  Section  122C-n3(b)  of  the  proposed 

Article  4  and  have  determined  that  there  is  no  current  practice  in  the 

Division  of  retaining  staff  to  provide  psychiatric  and  psychological 
services  to  the  Department  of  Correction. 

This  section  appears  to  be  a  carry  over  from  times  past  and 
should  be  deleted.  Section  122C-113(a)  adequately  covers  cooperation 
between  the  Secretary  and  other  agencies. 


AED/j 

cc:     Angie  McMillan 


Albemarle  Building,  325  N.  Salisbury  St. 


Raleigh  27611  •919/733-7011 
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JAMES     B.     HUNT.     JR. 
GOVERNOR 


STATE   OF   NORTH    CAROLINA 

DEPARTMENT    OF    HUMAN    RESOURCES 
325     NORTH     SALISBURY     STREET 

RALEIGH      27611 


September  12,  1984 


SARAH     T.     MORROW.     M.D.     M.P.H. 

SECRETARY 


TELEPHONE 
9  1  9'733   4534 


MEMORANDUM 
TO: 

FROM: 


Lynn  Gunn,   Director 

Mental    Health  Study^omnission 

Richard  Rideoti^t:Vm;ting  Director 
Scfiools   for  the  Deaf 


SUBJECT:  G.  S.  122-33 

The  above  statute  was  researched  according  to  its  application  to  the 
Schools  for  the  Deaf.  We  have  not  found  any  evidence  of  it  being  utilized 
in  the  past,  nor  do  we  expect  it  to  be  used  in  the  future. 

Therefore,  since  the  citation  appears  in  the  midst  of  statutes  other- 
wise exclusively  affecting  mental  health  programs,  we  have  no  objection  to 
it  being  rescinded. 

Thank  you  for  checking  with  us  prior  to  taking  action. 

RR/JW/ss 
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NORTH  CAROLINA  ASSOCIATION  OF  COUNTY  COMMISSIONERS 


r^EF.ORANDUM 

TO:        Mental  Health  Study  Commission 

FROM:      C.  Ronald  Aycock,  Executive  Director 

DATE:      November  15,  19  84 

SUBJECT:   Comments  on  the  Rev^rite  of  Chapter  122  of  the  General 
Statutes 


We  have  been  asked  to  comment  on  the  provisions  of  present  G.S. 
122-35.39  and  G.  S.  122-35.40  (proposed  recodified  G.S.  122C-118  and 
G.S.  122C-119).  These  provisions  relate  to  the  appointment  of  persons 
to  the  Area  Mental  Health  Boards. 

Vie  believe  that  the  present  system  of  appointment  is  understood,  v;orks 
well  and  therefore  should  not  be  changed.  There  is  merit  in  the 
procedure  which  provides  that  county  commissioners  serve  on  the 
Mental  Health  Board  for  a  term  concurrent  with  their  term  as  a  county 
cc)i;;mi  s.si.oner  and  that  appointees  serve  at  the  ploar.ure  of  the 
appointing  county  commissioners.  Both  these  provisions  aid  in 
insuring  that  the  Mental  Health  Board  is  responsive  to  the  electorate. 

The  procedure  which  provides  for  the  county  commissioner  appointees  in 
a  multi-county  area  to  appoint  the  remaining  members  of  the  board  is 
consistent  v/ith  the  procedure  utilized  for  the  district  public  health 
boards  and  is  probably  the  only  effective  way  for  the  appointments  to 
be  made.  The  requirements  in  the  statute  for  appointment  of  persons 
from  a  variety  of  fields  requires  consultation  and  compromise.  Three 
county  commissioners  in  a  3-county  district  can  consult  and  compromise 
much  easier  than  15  county  commissioners  (5  from  each  county).  The 
only  other  alternative  miight  be  for  the  entire  board  of  commissioners 
to  confirm  and  ratify  appointments  made  by  the  individual 
commissioners. 

On  the  questions  of  who  decides  the  size  of  the  area  board  (15  to  25), 
I  would  suggest  that  the  procedure  for  District  Public  Health  Boards 
might  be  utilized.  That  procedure  is  found  in  G.S.  130-37  and 
provides  that  the  size  of  a  public  health  board  may  be  increased  from 
15  mem>bers  to  a  maximum  of  18  members  by  agreement  of  the  boards  of 
county  commissioners  in  the  district.  That  agreement  is  evidenced  by 
the  adoption  of  concurrent  resolutions. 

We  appreciate  the  opportunity  to  present  our  views. 

MH  Memo /I 
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ALBERT  COATES  LOCAL  GOVERNMENT  CENTER 
P.  0.80X1488       •       RALEIGH.  NORTH  CAROLINA  27602       •       TELEPHONE  9  1  9/832  2893 


215  N    DAWSON  ST. 


,(   I  )lll  .1      U     MAI    1         il( 


.1  'I 


NORTH   CAROLINA   GENERAL   ASSEMBLY 

LEGISLATIVE   SERVICES  OFFICE 

2129   STATE   LEGISLATIVE   BUILDING 

RALEIGH      2761  1 
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TERRENCE    D     SULIIVAN     IJIKLiVOR 

RLStARCH  Division 

TELEPHONE;    733-2578 


Novem?jer    6,     198  4 


MEMORAlNiDUM 


TO: 


Gerry  F.  Cohen,  Director 
I.egislative  Drafting  Division 


FROM:      Sabra  J.  Fa ires,  Staff  Attorney 
SUl'.JKCT:   Misdemeanors  in  proposed  Chapter  122C 


I  have  reviewed  the  misdemeanor  violations  in  proposed 
Chaptei  122C  and  the  questions  you  raised  in  your  memo  to  me 
dc-jted  September  17,  1984.   1  suggest  the  following  changes: 

1.   G.S.  122C-25(b):   I  suggest  that  part  of  this  subsection 
be  rewritten  to  make  clear  that  it  is  unlawful  for  any  employee 
of  the  Department,  not  just  the  Secretary,  to  disclose  confidential 
information  or  the  name  of  someone  who  provided  information  on  a 
licensable  f£icility  to  someone  not  entitled  to  receive  the 
information.   Also,  I  suggest  that  the  term  "willfully"  be 
deleted.   I  notice  that  the  punishment  for  unlawful  disclosure  is 
limited  to  a  fine.   The  committee  may  want  to  consider  imprisonment 
or  dismissal  from  public  employment  as  well,  as  under  G.S. 
105-259. 

The  term  "willfully"  as  used  in  this  context,  as  in  all 
criminal  statutes,  specifies  the  requisite  state  of  mind  of  the 
defendant  for  criminal  culpability.   The  North  Carolina  Supreme 
Court  has  defined  a  wiJ.lful  act  as  a  wrongful  act  done  without 
Justification  or  excuse  or  an  act  done  purposely  and  deliberatc^ly 
in  violation  of  the  law.   State  v.  Arnold,  264  N.C.  348  (1965) . 
Although  the  meaning  of  this  term  is  not  precise,  requiring  that 
a  disclosure  be  willful  to  be  criminal  excludes  negligent  disclo- 
sures from  its  scope.   An  employee,  for  example,  who  should  know 
that  a  particular  piece  of  information  is  confidential,  but 
doesn't  know  this  and  innocently  discloses  the  information  to  an 
unauthorized  person  would  not  be  guilty  of  a  willful  disclosure. 
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As  a  practical  matter,  I  think  including  or  excluding  the  term 
makes  no  difference.   For  clarity,  I  suggest  excluding  the  term. 

Combining  these  suggestions,  part  of  subsection  (b)  would 
read:   "Except  as  required  by  law,  it  is  unlawful  for  the  Secretary 
or  an  employee  of  the  Department  to  disclose  the  following 
information  to  someone  not  authorized  to  receive  the  information: 

(1)   Same,  except  delete  "or  unless  a  court  of  competent 
jurisdiction  orders  disclosure" 

-■■■(2)   Same  '''-'' 

Violation  of  this  subsection  is  a  misdemeanor  punishable  by  a 
fine,  not  to  exceed  five  hundred  dollars  ($500.00)." 

2.  G.S.  122C-28:   I  suggest  that  this  section  be  reworded 
to  emphasize  the  crime  and  not  the  punishment  and  to  clarify  the 
last  sentence,  which  I  do  not  understand.   The  committee  may  want   . 
to  consider  adding  imprisonment  as  a  punishment.   Operating 
without  a  revenue  license  under  Article  2  or  2C  of  Chapter  105  is 

a  general  misdemeanor  punishable  by  2-years'  imprisonment,  fine, 
or  both.   (G.S.  105-109  (b)  and  G.S.  105-113 . 69  (d) )  . 

Combining  these  suggestions,  122C-28  would  read: 

"§  122C-2B.   Penalties . — Operating  a  licensable  facility 
without  a  license  is  a  misdemeanor  and  is  punishable  by  a  fine, 
not  to  exceed  fifty  dollars  ($50.00),  for  the  first  offense  and  a 
fine,  not  to  exceed  five  hundred  dollars  ($500.00),  for  each 
subsequent  offense.   Each  day's  operation  of  a  licensable  facility 
without  a  license  is  a  separate  offense."   (Or,  if  the  last 
sentence  means  what  it  says  -  If  a  person  convicted  of  operating 
a  licensable  facility  without  a  license  continues  to  operate  the 
facility  without  a  license,  each  day's  operation  without  a 
license  is  a  separate  offense.) 

3.  G.S.  122C-65(a):   This  subsection  makes  it  a  general 
misdemeanor  to  violate  any  provision  of  Article  3.   It  is  difficult 
to  determine  exactly  what  activity  is  being  proscribed  by  this 
statement.   Article  3  concerns  confidential  information  and 
clients'  rights.   As  written,  the  words  "unless  otherwise  provided 
by  law"  have  no  meaning  because  the  Article  does  not  provide  any 
lesser  or  greater  penalties.   I  recommend  that  the  committee 
rewrite  this  subsection  to  describe  the  activity  it  intends  to 
make  criminal.   Whatever  is  done,  I  suggest  that  the  word  "will- 
fully" be  omitted.   If  the  violation  is  an  unlawful  disclosure  of 
confidential  information,  the  penalty  should  be  the  same  as  for 
unlawful  disclosure  of  information  under  G.S.  122C-25(b). 

4.  G.S.  122C-65(b):   If  subsection  (a)  of  122C-65  is 
rewritten,  the  penalty  for  violating  subsection  (b)  needs  to  be 
specified.   The  activities  described  in  (b)  (3)  are  independent 
crimes. 
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5.  G.S.  122C-66  (b)  :   I  suggest  that  this  subsection  be 
rewritten  to  read:   "It  is  unlawful  for  an  employee  of  or  volunteer 
at  a  facility  to  cominit  client  abuse  or  client  exploitation." 

6.  G.S.  122C-66(g):   This  subsection  conflicts  with  the 
knowing  and  willful  requirement  of  G.S.  122-65(a),  so  these  two 
must  be  reconciled.   As  stated  earlier,  I  suggest  that  122-65  (a) 
be  rewritten  or  deleted.   This  subsection  suffers  from  some  of 
the  same  vagueness  as  122C-65(a),  and  the  second  sentence  of  this 
subsection  is  unnecessary.   This  subsection  treats  failure  to 
rept;rt  client  abuse,  exploitation,  or  injury  (whatever  injury  is; 
it  is  subsumed  in  the  definition  of  client  abuse  but  then  repeated) 
and  disclosing  the  identity  of  someone  who  made  a  report  of 
client  abuse  or  exploitation  the  same  as  actually  committing  thc^ 
abuse  or  exploitation.   Again,  disclosing  information  should  have 
the  same  penalty  as  other  disclosures  of  confidential  information 
under  this  Chapter. 

7.  G.S.  ]22C-159(g):   This  subsection  makes  it  a  misdemeanor 
punishable  by  a  fine,  not  to  exceed  $500,  for  a  public  official, 
employee,  or  professional  representative  to  perm>it  unauthorized 
access  to  personnel  files  and  requires  that  the  act  be  "knowing, 
willful,  and  with  malice".   I  suggest  that  these  three  termis  be 
deleted  and  that  the  subsection  be  rewritten  to  read:   "Permitting 
access,  other  than  that  authorized  by  this  section,  to  a  personnel 
file  of  an  employee  of  an  area  authority  is  a  misdemeanor  and  is 
punishable  by  a  fine,  not  to  exceed  five  hundred  dollars  ($500.00).' 

8.  G.S.  122C-159(h):   I  recommend  that  this  subsection  be 
rewritten  to  read:   "Anyone  who,  knowing  that  he  is  not  authorized 
to  do  so,  examines,  removes,  or  copies  information  in  a  personnel 
fil(^  of  an  employee  of  an  area  authority  is  guilty  of  a  misdemeanor 
and  is  punishable  by  a  line,  not  to  exceed  five  hundred  dollars 

($500.00) ." 

9.  G.S.  122C-192:   I  suggest  that  part  of  subsection  (b) 
and  subsection  (c)  be  combined  and  rewritten  to  correspond  to 
G.S.  122C-25  (b)  ,  as  follows:   "Except  as  required  by  law,  it  is 
unlawful  for  the  Secretary  or  his  representative  to  disclose: 

(1)  Same  except  delete  "or  unless  a  court  of  competent 
jurisdiction  orders  disclosure" 

(2)  Same 

Violation  of  this  subsection  is  a  misdemeanor  punishable  by  a 
fine,  not  to  exceed  five  hundred  dollars  ($500.00)." 

10.  G.S.  122C-407:   This  section  makes  it  a  misdemeanor  to 
violate  a  provision  of  Part  1  of  Article  6  or  a  rule  or  ordinance 
adopted  pursuant  thereto.   Because  no  provision  of  Part  1  states 
that  any  act  is  unlawful,  and  Part  1  covers  such  a  broad  range  of 
topics,  many  of  which  the  committee  may  not  intend  to  be  possible 
subjects  of  crime,  I  suggest  that  this  section  be  rewritten  to 
specify  the  acts  that  are  to  be  proscribed.   The  committee  should 
not(3  that  criminal  liability  attaches  for  violation  of  a  rule  as 
well  as  a  statute.   I  do  not  understand  how  the  Secretary  can 
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issu.-  ordinances.   Under  G.S.  14-4,  violation  of  a  local  ordinance 
IS  a  misdemeanor  punishable  by  a  fine  of  not  more  than  $50  or 
imprisonment  for,  up  to  30  days. 


W7-43 
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Mr.  Gerry  F.  Cohen 
Director  of  Legislative  Drafting 
North  Carolina  General  Assembly 
2129  State  Legislative  Building 
Raleigh,  North  Carolina   27611 

Re:   Ability  to  Confront  Evidence  in  Commitment  Hearings 

Dear  Mr.  Cohen: 

Reference  is  made  to  your  memorandum  of  August  6,  1984. 
Therein  you  queried  the  Attorney  General  regarding  the 
constitutionality  of  the  language  of  the  proposed  G.  S.  122C- 
267(d).   More  specifically,  you  inquired  as  to  the  propriety 
of  permitting  the  receipt  into  evidence  in  outpatient 
coni'nitmont  hearings  of  a  doctor's  report  and  medical  records 
without  permitting  the  respondent  to  confront  and  cross-examine 
appropriate  witnesses.   In  your  letter,  you  further  stated: 

"  ...  The  subcommittee  voted  to  ask  the  Attorney 
General  for  an  opinion  on  this  matter,  and  voted 
that  the  language  "  ...  the  respondent's  right 
to  confront  and  cross-examine  witnesses  shall  not 
be  denied"  would  be  added  to  proposed  G.  S.  122C- 
267(d)  by  the  subcommittee  staff  if  the  Attorney 
Gneeral  felt  it  to  be  constitutionally  required." 

In  as  much  as  the  North  Carolina  outpatient  commitment 
statutes  are  unique,  there  is  no  United  States  Supreme  Court 
decision  which  has  specifically  addressed  this  question. 
The  Supreme  Court  has,  of  course,  considered  the  issue  of 
the  requisite  due  process  involved  in  situations  resulting 
in  inpatient  commitments.   See  Vitek  v.  Jones,  445  U.S.  480 
(1980);  Parham  v.  J.  R. ,  44  2  U.S.  584  (1979)  ;  Addington  v. 
Texas,  441"  U.S.  418  (1979).   As  you  recognized  in  your 
memorandum,  the  proposed  outpatient  commitment  statutes 
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contemplate  a  considerably  lesser  degree  of  deprivation  of 
liberty  of  the  individual  than  was  considered  in  those  cases. 

Nevertheless,  from  the  language  of  these  decisions, 
it  is  clear  that  the  Supreme  Court  considered  --  either 
directly  or  tangentially  --  two  factors  in  arriving  at  its 
decisions:   The  denial  of  liberty  and  the  "stigma"  resulting 
from  an  individual  having  been  found  to  be  mentally  ill. 
As  to  the  latter  point,  it  is  obvious  that,  regardless  of 
whether  inpatient  or  outpatient  treatment  is  ordered,  the 
entry  of  a  court  order  containing  findings  that  an  individual 
is  mentally  ill  and  dangerous  to  himself  or  others  can 
reasonably  be  expected  to  have  an  extremely  deleterious 
and  stigmatizing  effect  upon  that  individual.   It  is  not 
unreasonable  to  expect  that  it  might  affect  all  facets  of 
his  life  --  including  employment  opportunities,  marriage, 
social  relationships,  etc. 

The  right  to  confrontation  of  one's  accusers  and  the 
entitlement  to  cross-examination  of  witnesses  in  legal 
proceedings  is  one  of  the  most  basic  precepts  of  American 
jurisprudence.   It  is  not  a  right  that  can  lightly  Ho  denied. 
In  Mathews  v.  Eldridge,  424  U.S.  319  (1976)  the  United  States 
Suprem.e  Court  has  identified  three  specific  considerations 
that  must  be  considered  in  assessing  the  adequacy  of  State 
prescribed  due  process: 

"  ...  First,  the  private  interest  that  vjill  be 
affected  by  the  official  action;  second,  tlie 
risk  of  an  erroneous  deprivation  of  such  interest 
through  the  procedures  used,  and  the  probabD.e 
value,  if  any,  of  additional  or  substitute 
procedural  safeguards;  and  finally,  the  Government's 
interest,  including  the  function  involved  and  the 
physical  and  administrative  burdens  that  the  additional 
or  substitute  procedural  requirements  v7ould  entail." 

In  the  sit-jation  now  under  scrutiny,  private  interests 
are  directly  affected,  the  rislv  of  error  is  clearly  present 
and  the  value  of  having  adequate  procedural  safeguards  is 
high,  and,  most  important,  any  physical  and  administrative 
burdens  on  the  State  stemming  from  guaranteeing  the  basic 
elements  of  confrontation  and  cross-examination  are  not  so 
great  as  to  warrant  variance  from  the  basic  due  process 
requirements  normally  found  necessary  in  ensuring  justice 
to  the  individual. 
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As  a  result  of  the  above,  it  is  the  opinion  of  this 
Office  that  the  insertion  of  language  entitling  the 
respondent  to  the  right  to  confrontation  and  cross-examination 
is  necessary  in  order  to  v.'ithstand  attack  on  this  proposed 
statute  based  upon  constitutional  grounds. 

One  other  comment  is  in  order  regarding  a  matter  v/hich 
was  not  mentioned  in  your  memorandum.  It  is  noted  that  the 
proposed  G.  S.  122C-267(g)  contains  the  following  language: 

"  ...  A  judge  may  v/ithhold  medical  record  information 
which  he  determines  will  be  injurious  to  the  client." 

Based  upon  the  marginal  notes  pertaining  to  this  proposed 
subsection,  it  is  assumed  that  this  new  provision  was 
designed  to  make  it  consistent  v;ith  a  theory  that  damaging 
information  may  be  withheld  during  treatment  of  an  individual, 
notwithstanding  the  patient's  overall  entitlement  to  access 
to  his  records.   Despite  the  obvious  humanitarian  reasoning 
involved,  the  entitlement  to  records  in  a  non- judicial 
sotting  is  a  matter  totally  different  from  an  individual's 
cmU:  i  tlenient  to  records  which  ore  considered  aqainst  him  in 
a  judicial  hearing.   (In  passing,  it  should  be  noted  that 
the  inclusion  of  language  permitting  the  withholding  of 
records  considered  against  him  would  further  accentuate  the 
unconstitutionality  of  the  denial  of  confrontation  and 
cross-examination  of  witnesses  as  discussed  previously  in 
this  letter.  ) 

In  any  event,  the  provision  for  withholding  medical 
record  information  from  a  respondent  at  this  judicial  hearing 
is  unconstitutional  and  should  be  deleted  from  the  proposed 
statute. 

It  is  hoped  that  these  comments  sufficiently  respond  to 
your  inquiry. 

Sincerely, 

RUFUS  L.  EDMISTEN 
Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 

\W0 :  bb 
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HAND  DELIVERED 

Ms.  Lynn  E.  Gunn 

Staff  Director 

Mental  Health  Study  Commission 

1104^2  Albemarle  Building 

Raleigh,  North  Carolina  27611 


Dear  Ms.  Gunn: 
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I'ho  following  proposed  statutes  might  need  to  be 
addressed  in  a  section  governing  prior  rights  in  a  section 
governing  prior  rights  and  pending  proceedings: 

1.  G.S.  122C-65  and  122C-66  -  these  should  be  applied 
only  to  acts  committed  subsequent  to  the  effective  date  of 
the  statute  to  the  extent  that  they  create  new  criminal 
offenses,  based  upon  the  constitutional  prohibition  of 

ex  post  facte;  laws; 

2.  G.S.  122C-62(e)  -  reduction  of  time  period  for 
effective  restriction  of  statutory  rights; 

3.  G.S.  122C-145  -  to  the  extent  that  this  section 
niay  effect  a  substantive  change  from  the  appeals  process 
currently  set  forth  in  G.S.  122-35.50; 
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4.  G.S.  122C-148  -  to  the  extent  that  this  section 
may  materially  alter  the  procedures  of  allocating  funds 
to  area  authorities  in  the  middle  of  the  fiscal  year; 

5.  G.S.  122C-211,  et  seq .  -  procedures  governing 
the  specific  admissions  process  for  voluntary  clients 
could  be  applied  solely  to  new  admissions,  although  other 
procedures  would  apply  to  all; 

b.   G.S.  122C-241  -  admissions  procedures  lor  mental 
retardation  facilities  should  be  applied  as  soon  as 
possible  to  all  residents  of  the  same; 

7.   G.S.  122C-290,  et  seq.  -   to  the  extent  that  this 
section  lessens  the  procedural  rights  of  substance 
abusers,  it  might  be  inadvisable  to  apply  this  section  to 
persons  civilly  committed  under  the  prior  law. 

We  hope  that  this  information  will  be  of  assistance 
to  you.   Please  contact  us  if  any  further  questions  arise 
in  tins  matter.   With  best  regards,  I  remain 

S  i  ncf^ro  I  y  ytnit  s  , 

RUFUS  L.  F::DMISTEN 
Attorney  General 


'ilson  HaymanC?*^ 
Assistant  Attorney  General 


WH:k 
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Ms.  Lynn  E.  Gunn 

Staff  Director 

Mental  Health  Study  Commission 

1162  Albemarle  Building 

Raleigh,  North  Carolina   27611 

Re:   Recodification  of  Chapter  122; 

Prior  Rights  and  Pending  Proceedings 

Dear  Ms.  Gunn: 

In  the  memorandum  sent  to  our  office  by  you  and  Gerry  Cohen 
dated  September  26,  1984,  you  requested  that  we  draft  specific 
language  for  Section  48  of  the  proposed  bill  recodifying 
Chapter  122  addressing  those  items  listed  in  my  memorandum  of 
September  14,  1984,  which  were  submitted  to  the  Mental  Kealth 
Study  Commission  on  September  19,  1984.   The  following  language 
attempts  to  address  the  issues  found  in  sections  five  through 
seven  of  my  September  14,  1984  memorandum: 

fg)   G.S.  1?2C-211  through  122C-233  shall  apply 
to  all  new  admissions  of  voluntary  clients 
to  facilities  for  the  mentally  ill  and 
substance  abusers  occurring  on  or  after 
January  1,  1986.   In  addition,  G.S.  122C~ 
212  and  122C-224  shall  apply  to  all  volun- 
tary clients  discharged  from  such  a  facility 
on  or  after  January  1,  1986. 

(h)   G.S.  122C-241  and  122C-242  shall  apply  to 
<  all  persons  residing  in  facilities  for 

individuals  with  mental  retardation  on 
January  1,  1986,  who  shall  be  admitted  and 
discharged  in  accordance  with  the  provisions 
found  therein,  as  well  as  to  persons  admitted 
to  such  a  facility  on  or  after  that  date. 
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(i)   Substance  abusers  committed  as  outpatients 
pursuant  to  G.S.  122-58. 7A:1  or  122-58.8 
prior  to  January  1,  1986  shall  not  be  sub- 
ject to  the  provisions  of  G.S,  122C-290 
through  122C-293.   If  appropriate,  new 
involuntary  commitment  proceedings  may  be 
instituted  regarding  such  individuals  pur- 
suant to  G.S.  122C-281  through  122C-289. 

Please  contact  us  if  any  further  questions  arise  in  this 
matter . 

Sincerely  yours, 

RUFUS  L.  EDMISTEN 
Attorney  General 


Wilson  Hayman 

Assistant  Attorney  General 


WH:nj 

cc :   Gerry  Cohen 
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flEMORAIJDUfl 

TO:     Gerry  F.  Cohen,  Director 
Legislative  Drafting 

Lynn  Gunn,  Staff  Director 
Mental  Health  Study  Conunission 

FROM:   William  F.  O'Connell 

Special  Deputy  Attorney  General 

i 
i 

Receipt  is  acknowledged  of  your  memorandum  of  September  26, 
1984  regarding  the  proposed  G.S,  122C-154  in  the  draft  recodifi- 
cation of  Chapter  122  of  the  General  Statutes.   A  copy  of  that 
memorandum  is  attached  for  convenient  reference. 

Your  first  inquiry  is  as  follows: 

"Specifically,  the  Commission  wishes  to  know  whether, 
given  the  extensive  State  involvement  in  rule  making 
and  administration  of  area  authorities  under  Chapter 
122C,  proposed  G.S.  122C-154(a)  would  be  enforceable 
in  either  or  both.  State  or  Federal  courts,  and 
whether  it  would  be  an  adequate  defense  by  the  State 
to  an  action  under  42  U.S.C.  1983." 


As  evidenced  by  the  language  in  your  memorandum,  you  ap- 
parently recognize  that  the  existence  of  an  agency  relationship 
and  the  results  to  the  State  and  its  officials  therefrom  should 
be  separately  considered.  V7ith  regard  to  state  court  proceedings, 
the  North  Carolina  Supreme  Court  in  1979  restated  the  following 
basic  principles  governing  agency  and  its  results: 

"Whenever  the  principal  retains  the  right  'to  control 
and  direct  the  manner  in  which  the  details  of  the  work 
are  to  be  executed'  by  his  agent,  the  doctrine  of  re- 
spondeat superior  operates  to  make  the  principal 
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vicariously  liable  for  the  tortious  acts  coimnitted 
by  the  agent  within  the  scope  of  his  employment... 
Conversely,  a  principal  is  not  vicariously  liable 
for  the  tortious  acts  of  an  agent  who  is  not  sub- 
ject to  the  control  and  direction  of  the  principal 
with  respect  to  the  details  of  the  work  and  is  sub- 
ordinate only  in  effecting  a  result  in  accordance 
with  the  principal's  wishes... In  sum,  a  principal's 
vica-'-?ous  liability  for  the  torts  of  his  agent  de- 
pends on  the  degree  of  control  retained  by  the 
principal  over  the  details  of  the  work  as  it  is 
being  performed.   The  controlling  principal  is  that 
vicarious  liability  arises  from  the  right  of  super- 
vision and  control..."   (Vaughn  v.  Department  of 
Human  Resources ,  296N.C.  683,  686  (1979). 

From  the  above,  it  is  obvious  that  where  the  elements  of 
agency  are  present  a  flat  pronouncement  that  the  agency  relation- 
ship does  not  exist  will  not  obviate  a  conclusion  by  a  court  that 
the  agency  does  exist.   However,  it  is  a  longstanding  basic  rule 
of  statutory  construction  that,  where  statutes  are  unclear  or  un- 
certain, the  legislative  motive,  purpose  and  intent  will  be  the 
deciding  factor  relative  to  the  interpretation  of  the  statutes, 
I  know  of  no  way  to  gauge  the  intent  of  the  General  Assembly  which 
is  better  than  by  a  simple  statement  of  that  intent  by  that  body. 

The  present  focus  on  the  question  of  local  governmental 
entities/officials  being  agents  of  the  State  was  initiated  by  the 
decision  in  Vaughn,  cited  above.   That  decision  held  that  the 
County  Director  of  Social  Services,  when  acting  in  the  area  of  fos- 
ter care  placement,  was  an  agent  of  the  State.   The  North  Carolina 
Supreme  Court  very  specifically  limited  its  decision  to  the  narrow 
issue  of  DHR  control  over  "the  manner  in  which  the  County  Director 
is  to  execute  his  obligation  to  place  children  in  foster  homes," 
It  carefully  pointed  out  that  it  expressed  "no  opinion  on  whether 
the  Department  of  Human  Resources  might  also  be  liable  for  negli- 
gent acts  of  the  County  Director  outside  of  his  obligation  to  place 
children  in  foster  homes."   Opinion  cited  at  page  296. 

Overall,  that  decision  held  that  a  determination  of  the  lia- 
bility of  DHR  for  local  governmental  agency  actions  depends  upon 
the  application  of  the  principles  of  agency  and  respondeat  superior 
to  the  facts  of  each  individual  case  under  consideration.   The  sit- 
uation in  V^aughn  presented  several  significant  elements  of  control 
not  present  in  the  area  mental  health,  mental  retardation  and  sub- 
stance abuse  authority  statutes.   The  statute  in  effect  at  that 
time — G.S.  108-19(5),  which  has  now  been  recodified  as  G.S.  108A- 
14(5) — specifically  designated  the  County  Director  as  the  "agent" 
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of  the  Social  Services  Commission;  the  Social  Services  Commission 
actually  directly  appointed  a  portion  of  the  County  Board  of 
Social  Services;  and  the  State  Social  Services  Manual  very  rigidly 
prescribed  the  standards  and  directed  the  procedures  for  each  mi- 
nute detail  of  placement  of  children  in  foster  care,  with  virtually 
no  discretion  being  vested  in  the  local  governmental  entity/officials. 

Turning  to  the  Federal  Court  decisions,  the  most  common  basis 
for  jurisdiction--as  affecting  state  and  local  governmental  actions — 
is  through  42  U.S.C.  §1983;  the  actions  brought  under  that  statute 
are  commonly  referred  to  as  "constitutional  tort"  actions.   Of 
course,  one  of  the  critical  aspects  for  finding  liability  in  Vaughn, 
supra.,  does  not  exist  in  §1983  cases  since  liability  under  that 
federal  statute  cannot  be  predicated  upon  respondeat  superior.   As- 
sessment of  damages  in  a  Federal  Court  against  the  State  itself 
(under  §1983  or  otherwise)  would  be  violative  of  the  Eleventh  Amend- 
ment of  the  United  States  Constitution.   Assessment  of  monetary 
liability  against  a  state  official  individually  can  be  made  only  if 
the  official  deprives  the  individual  of  a  well  established  constitu- 
tional or  statutory  right  in  a  situation  where  the  official  either 
knew  he  was  doing  so  or  should  reasonably  have  known  that  he  was 
doing  so.   Under  these  standards,  if  (1)  a  local  governmental  agency 
harmed  an  individual  through  unconstitutional  acts,  and  if  (2)  a 
state  official  knew  or  should  have  known  of  their  unconstitutional 
nature,  and,  if  (3)  the  agency  relationship  exists  between  the  local 
and  the  state  official,  then  (4)  the  state  official  could  be  held 
individually  liable  for  damages  to  the  individual. 

In  the  final  analysis,  a  determination  should  be  made  by  the 
General  Assembly  as  to  whether  the  area  authorities,  officials  and 
employees  should  be  considered  as  agents  of  the  state.   If  they  are 
to  be  agents,  a  specific  provision  so  stating  (as  in  the  case  of 
the  provisions  of  the  social  service  statutes  previously  described) 
should  be  made  in  the  General  Statutes.   If  it  is  desired  that  area 
authorities,  officials  and  employees  are  not  to  be  considered  as 
agents  of  the  State,  then  the  statutory  provisions  relative  to  area 
authorities  should  be  couched  in  language  so  as  to  reflect  that  re- 
sult.  As  indicated  previously  no  absolute  guarantee  can  be  made 
that  including  a  statement  negating  agency  would  automatically 
preclude  a  court  from  finding  an  agency  relationship.   However,  it 
would  provide  a  viable  basis  for  so  contending  if  that  is  the  desire 
of  the  General  Assembly  and  the  matter  would  have  to  be  ultimately 
resolved  by  the  appropriate  court.   The  important  thing  is  that  the 
General  Assembly  should  determine  what  the  relationship  should  be 
between  the  state  and  an  area  authority,  etc.,  and  specifically 
state   its  intent  in  the  statutes.   The  worst  scenario  conceivable 
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is  to  ret  ni.ke  such  a  provision,  to  then  attempt  to  defend  the 

State  -dc   not  having  established  an  agency  relationship  with  the 

area,  ->.d  tc  have  a  Federal  court  invade  the  province  of  the 

General  A:. r-inibly  by  interpreting  the  intent  and  meaning  of  a 

statut:  ■^;  r!  thereby  direct  the  method  of  operating  state  govern- 
ment. 

_'i";i-  "recond  inquiry  is  as  follov^n; 

-i-.K.,  ^oiTunission  also  asks  whether  it  is  felt  that 
C.S.  122C-154(b)  is  necessary.   If  so,  would  it  be 
L-' :•":;- '.^r  included  as  subsection  (g)  of  G.S.  122C-152, 
•.7h.:.c'i  deals  with  the  procedure  for  area  authorities 
tc  waive  sovereign  immunity  by  purchase  of  insurance?" 

It  is  the  opinion  of  this  office  that  the  specific  denial 
of  any  vjaiver  of  sovereign  immunity  by  the  State  is  desirable. 
Again,  the  pronouncement  of  the  lack  of  legislative  intent  to 
waive  sovereign  immunity  resolves  any  issue  on  the  subject.   In 
passing,  it  should  be  noted  that  these  comments  are  not  directed 
to  sovereign  immunity  of  the  State  with  regard  to  contract  matters 
since  our  State  Supreme  Court  has  already  determined  the  nonexis- 
tence of  such  sovereign  immunity.   See  Smith  v.  State,  289  N.C. 
303  (1376).   With  regard  to  the  Federal  courts,  they  have  consis- 
tently held  that,  although  the  Eleventh  Amendment  immunity  in  such 
courts  and  the  sovereign  immunity  involved  in  State  court  actions 
are  separate  things,  nevertheless  the  state's  position  on  sover- 
eign immunity  is  a  very  strong  item  for  consideration  in  determin- 
ing whether  Eleventh  Amendment  immunity  has  been  waived  by  the 
State  in  given  situations.   The  language  proposed  for  G.S.  122C- 
154(b)  negates  any  waiver  of  state's  sovereign  immunity  by  virtue 
of  any  provision  in  Chapter  122  in  its  entirety.   G.S,  122C-152 
is  included  in  Part  4  of  Chapter  122,  that  Part  is  entitled  "Area 
Facilities",  and  G.S,  122C-152  deals  only  with  governmental  immu- 
nity of  area  authorities.   It  would  seem  that,  as  two  different 
subjects  are  involved,  the  inclusion  of  the  proposed  language  for 
G.S.  122C-154(b)  might  tend  to  be  confusing  and  to  even  lead  to 
incorrect  interpretation  of  that  language.   Thus,  leaving  it  in 
G.S,  122C~154  would  seem  to  be  the  more  appropriate  course  of  action, 

It  is  hoped  that  these  comments  satisfactorily  respond  to 
your  inquiries, 

WFO:nj 
Enclosure 
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